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PREFACE TO THE FOURTH EDITION.

In the lu'eface to the third edition, the editor, to

whoDi I wish to express my thanks for the great

assistance he has given nie in the preparation of this

edition, stated that his aim was "to secure its

production in the form it would have assumed had

the author lived to complete it." This intention

has been adhered to in the present edition, and no

alteration has been made in the form of the work.

During the nine and a-half years which have

elapsed since the publication of the last edition

no new i)rinciples have been enunciated, but the

decisions have been very numerous, and although

they have involved some excisions they have unfortu-

nately increased the size of the book by about forty

pages. For this increase the development of muni-

cii)al legislation and the great increase in the

number and scope of bye-laws made by local

ir



iv PREFACE TO THE FOURTH EDITION.

authorities undpr statutory powers is to a large

extent responsible.

References to all the recent cases and statutes

will be found in the notes, and in the Table of Cases

reference has been made to all the cases included in

the Revised Reports.

J. A. T.

//(///, 1905.



1 FllEFACE TO THE FIRST EDITION.

As two important books on the Interpretation of

Statutes are already in the hands of the legal profes-

sion, some apology may seem recpiired for the

following pages. But as more than a <iuarter of a

century has elapsed since the last edition of tin*

work of Sir Fortunatus Dwarris was published, and

the treatise of the American jurist, Mr. Sedgwick, is

based in great measure on American decisions,

which, however valuable, are not actually authorita-

tive in this country ; it has been thought that such

a work as the present would not be inopportune.

Its object is to present in some order the leading

principles which govern our Courts in the interpreta-

tion of statutes, with illustrations of their application

selected as much as possible from recent decisions,

and in sufficient number to explain and give

precision to their meaning and scope ; in the hope
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thut it may be ns(>ful not only to the legal prac-

titioner, but to the numeroiiH nnprofesHional autho-

rities, such as justices of the peace, local boards,

coniniissioners and others, on whom the task of

construin^^ statutes is imiK)sed with increasing

frecjuent'V.

StANHOI'K (iAKDENH,

Mill), 1M7.J.
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ON Tin:

INTEKPRKTATIOX OF STATriES.

CHAPTKII I.

>K(.TION 1.— INTHi>l>riTORY.

A sTATiTK i^ tlu' will of tih- I.t'gislature : ami the
fundamental rule of intt-ipivtation. to which all others
are suhordinate. is that a statute is to he expounded
'•aceordinc; to the intent of thmi that made it -(.*).
The ohject of all interpretation of it is to determine
what intention i> ,oinv\t'i\. either exi)re>sly or hy
implieation. hy the lancrua^t' used, >o far a> it is
ii.'i'essarv for determining whether the particular
ease or state of facts presentt^d to the interpreter
falls within it. \Vhen the intention is expressed, the
task is one of verl.al construction only; hut when
the statute expre»e> Hu intention on a question
to which it gives rise, an.l yet some intention must
ntressarily he imputed to the Legislatuie regarding
It, the interpreter ha^ to determine it hv infer-
ence gr.mnded on certain Inaal principles. The Act,
for instance, uhich imposes a penalty, recoverahle

i.s.

-i iu>;. :j:jij; :-<u-«>c.\ iVeiay.-. ii Ci. A: >. 143.

1



Z INTERPHETATION OF HTATl'TKH.

Kiiiiiiiiarily, on every tnulesnittn, liil)onr(»r jukI

other person who carries on his worhlly calling on ii

Sunday would give rise to a question of the fornur

kind, when it had to he determined wliether the

class of persons to which the accused helonged was

comprised in the prohihition. liut two other ques-

tions arise out of the prohihition : is the offender

indictahle as well as ))unishahle summarily '.' and, is

the validity of a contract entered into in contraven-

tion of the Act, affected hy it ? On these corollaries

or necessary inferences from its enactment, the

Legislature, though silent, must nevertheless he

held to have etitertained some intention, and tlu'

interpreter is bound to determine what it was.

The subject of the interpretation of a statute

seems thus to fall under two general heads : what

are the principles which govern the construction of

the language of an Act of Parliament; and next.

what are those which guide the interpreter in

gathering the intention on those incidental points

on which the Legislature is necessarily presumed

to have entertained one, but on which it has not

expressed any.

SECTION II.—LITERAL fONSTKUCTION.

The first and most elementary rule of construction

is, that it is to he assumed that the words and phrases

are used in their technical meaning if they have

acquired one, and in their po})ular meaning if tlu y
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have not, an.] that tlie phrases and sentences are
to he construed according to the rules of -rammar;
and, from this presumption it is not allowahle to
depart, where the hin«ua«e a(hnitsof no other mean-
ing; nor. where it is snsceptihle of another meaning,
unless adequate grounds are found, eitlier in the'
history or cause of the enactn. at or in the context
or HI the conscjuences which would result from the
literal niterpretation. for condu.ling that that inter-
pretation does not give tlie real intention of the
Legislature!,,). If there is nothing to modify
nothing to alter, nothing to .jualifv the languac^e
which the statute contains, it must he construed in
the ordinary and natural meaning of the words and
sentences (/*).

(d) Biic. Ah. Statute (I.) 2 ;

Grot. 1). 2, c. 1(5. ss. 2. 3 ; Puff.

L X. b. 0. c. 12 : Warburton c.

Loveland. Huds. & Br. 648:

Hecke r. Smith, 2 M. .t W. 191

;

Everett r. Wells, 2 M. A Gr.'

269
; R. V. Pease. 4 B. & .\cl.

749, jirr Lonl Brougham; .\t-

toriiey-Geii. /•, Westminster

Ciianibers.\ssoc., 1 E.x. 1 476,

;^.;- Jessel M.R.: Cull r. .\ustin.

L. R.7C.P.234;R. r.Castro,

L. R. y Q. B. 360; Bradlau«h
•. Clarke. 8 App. Cas. .384,

30: McDougal r. Paterson. 11 p,;- I^,d Fitzgerald; Hornsev
(

.

B. 7.55
;
Mallan r. May, 13 L. B. r. Monarch Bldg. See'

M. A W.511
;
Mattison r. Hart. 24 Q. B. D. 5, per Lord Esher

41 C. B. 385
;
per Maule J. in M.R. ; Travis c. Uttlev. [1894]

Jeffreys r. Boosey, 4 H. L. 815

:

1 Q. B. 233.
rnl^vd Wensleydale in Grey (A) St. .John-s. Ha.npstead
'

.

Pearson. 6 H. L. 106. and r. Cotton, 12 App. Cas. 6, per
Abbott r. Middleton. 7 H. L. Lard Halsbury L C
IH; K. c. MiUis, lOCI. .^F.

1—2

fa
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When the hingiiii^e is not only plain hut admits of

hut one meaning, the task of interpretation can hardly

l)e said to arise. It is not allowahle, says Yattel, to

interpret what has no need of interpretation {n).

Ahsolnta sententiu expositore non eget (/<). Such

language hest declares, without more, the intention

of the lawgiver, and is decisive of it («). Tli«'

Ijegislature must he intended to mean what it has

plainly exjuessed, and consequently there is no

room for construction («/). It matters not, in such a

case, what the conse(]Uences may he. Where, hy

the use of clear and une(|uivocal language, capahle

of only one meaning, anything is enacted hy tin-

Legislature, it nuist he enforced, even though it he

ahsurd or mischievous («). If the words go heyoiid

what was prohahly the intention, efiect must

(n) Uiw of X.. I). 2, s. 2(i3.

(h) 2 Inst. 53:i.

{c) Per Huller .1. in R. r.

Hothu'tt, ' T. R. JHi; Th<-

Sussex Pi't'iiif;-. 11 CI. \- F.

143: U.S. r.Hiirtwell.r) Will-

lace, 395; r. S. /•. \Viltl)erfiei-,

5 \Vh«'at. '.)o.

(J) /V/ I'liikeJ.iiiR.r.liiin-

hurv, 1 A. it E. 14"2
; per Cur. in

Fisl.er <. Hlit,'lit, 2Criincli, 399.

(e) I'd Lonl EsluT M.R. in

R. r. City of London Court,

[1H92J 1 g. h. 273, dissenting

from the nile laid down l)y

Jessel M.R, in The .Mina. "j

Ex. D. 227 ; prr Lord Caniplxil

in R. r. Skeen. 2H L. J. M. C.

94 ; firr .leivis CJ. in .\l)l(v •.

Dale, lie. H. 391;^;^'*- Pollock

CM. in Miller r. Salomon^, 7

Ex. 47o
;
ywT Lord Bron^hani

in Gwyinie c. Burnell, (> Ihu^.

N. C. 559; lie British Farmers

i^c. Co., 48 L. .1. Ch. .JC, and

Crawford r. Spoon(,>r, G Moo. 'J.

See Sneed c, Coininonwciiltli,

6 Dana, 339 (Kentucky).
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nevertheless be f,'iveii to tliein (<»). Tliey cannot be

t'onstnied, eontmn to their nieaniii},', jis enibrucinj^

or exchulin«^ eases merely bfcaiisr no ^'ood reason

appears why they shonhl be exchided or enibraced (//).

However nnjnst, arliitrary or inconvenient the in-

tention conveyed nniy be, it must receive its fuU

et!ect (. ). When once the intention is pbiin, it is

not the province of a Court to scan its wisdom or its

policy ill). Its duty is not to nuike the law reason-

able, but to ex[K)und it as it stands, according to tiie

real sense of the words (/).

It has been said that though vested rights are

divested, and acts which were perfectly lawful when
done, are subseipiently made unlawful by a statute,

those who have to interjjret the law must give et!ect

(«) Notk-> c. Buck.sH. .icC. (W) /V/ Lord Klleiilwioiifjli

l"^- ill K. '•• Watson, 7 East, 214,

(/') Pike /. Hoare, 2 Edrii, and R. cStaflordsliire, 12 Kast,

1.S4, /«/ Lord Noitliin;,'toii

;

-jT^: K. /. ilodiietl, 1 T. R. 100,

y./ Cur. ill Denii /•. Reid, 10 y-ry Lord Maiistield ; R. c.Wor-
'''•'"^- •"'-^- c-.-stfrshirc. li P. A 1). 4Go, pn-

{<) Tlif OriiaiinMital Wood- Lord Deniuaii
; y«'/- Uraiuwell

work Co. /•. Brown, 2 II. .t C. H. in Artin-r <•. .lames. 2 B. .t S.

<i-'l //<•/ Martin B. and Bran.- til; Miller r. Salomons, 7 Ex.
wtil B.

;
Mirehonser. Rennell, 17o, j>rr Pollock CB. ; Exp.

1 CI. \ F. .VK;, y»rr i'arke.L; .Vttwaler, Cli. D. 30, /-<t

H. r. The Poor Law Connnis- .James L..L

dinners, ti \. ,^ K. 7 ; BiHin r. ,,) jjiHi,, ,. Yorke, (5 Scott,
^orke. .5 Ma.u.t V,r. VM, ,.rr X. R. 2;}4. jwr Cresswell J.
Krskme.l.

;
May v. G. W. R.. See ex. ar. Plasterers Co. .-.

''• '^- 7 ^- ^- ^77. Parish Clerks' Co., G Ex. G30.
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to it in). And tliev are hound to do this evj'ii wFun
they suspect (on conjet'tuml «:iounds only) that the

hmguage does not faithfully express what was the

real intention of the Legislature when it passed tin-

Act, or would have heen its intention if the specilic

case had heen proposed to it. " It nuiy have hem
" an oversight in the franiers of the Act," says

Parke, J]., in one case, '• hut we nnist construe it

"according to its plain and ohvious meaning "
{!>).

" Our decision," says Lord Tenterden, in another (< .

" may, in this particular case, operate to defeat tiie

" ohject of the Act ; hut it is hetter to ahide hy this

" consequence than to put upon it a construction not
" warranted hy the words of the Act, in order to give

" effect to what we may suppose to have h«en the

" intention of the Legislature." '* I cannot douht,*"

says Lord Camphell in another (</), " what the

" intention of the Legislature was ; hut that intention

" has not heen carried into eftect hy the language
" used. ... It is far hetter that we should
" ahide hy the words of a statute, than seek to reform

"it according to the supposed intention." "The
" Act," says Lord Ahinger, in another (,), " has

((/) Midland R. Co. r. Pve, 10 5G9.

C. IJ. N. S. 17!t, i>cr Kile C.J. {,/) Coe r. Lawrence. 1 K. .v

(/') Nixon r. Pliillips. 7 Ex. B. 51G.

l'-^^-
{<) Attorney - General r.

(c) R. r. Barhani, 8 B. & C. Lockwood, 9 M. A; \V. 391.

99 ;
and see prr Bayley J. in See also ju-r Lord Denn.an in

K. (• Stoke Danierel, 7 B. & C. R. c. Mabe, 3 A. & E. 53L
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" pmcticjilly had a very periiiciouH eflfet't not at all

" c'ontj'iiipJHted ; hut wt' caiuiot coiiKtiMi.- it according
"to that reHult."

In short, wlirn the words admit of hut one
meaning, a Court is not at lihcrty to speculate on
the intention of the Le^nslature, and to construe
them according to its own notions of what ought to
have heen enacted (n). Nothing could he more
dangerous than to nuike such considerations the
gromid of construing an enactment that is un-
aud)iguous in itself. To depart from the meaning on
account of such views, is, in truth, not to construe
the Act, hut to alter it (/>). But the Imsiness of the
interpreter is not to improve the statute ; it is, to
expound it. The (piestiop for him is not what the
Legislature meant, hut what its language means {,-);

what it has said it meant (W). To give a construc-
tion contrary to, or ditterent from that which the
words import or can possihly import, is not to
interpret law, hut to make it; and Judges are to

Oi) Per Cur. in York it N.

Mitlluiid K. Co. c. R, 1 E cV: B.

.s()4.

l/') Per Lord Hrou^'liiim in

(iwyiuie r. Burnell, 6 Biiif:

X. C. 4;j3 ; /jcr Lord Wrstbui

>

ill Exp. St. Sopulclne's 33

(<) Wifjriiin, Intel-}). Wilis,

p. per Cockburn C..T. in

Paimer c. Thatcher, 3 g. B. D.

353 ; per Lord Coleridge, in

Coxhead r. Mullis, 3 C. P. D.

43!).

i<f) I'd- Matht'w J. in Roth-
L. J. Ch. 372

;
per Grove J. in schild c.lnknd Revenue, [1894]

Allkins r. ,1u\h:_ L, K, 2 C. P. I), 'i Q. B, H5.
375.
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I 'f

renienilMT that their office is jus dicere, not jus

dare (</).

Though this rule appears so ohvious, it is so

frequently appealed to that it is advisahle to ilhis-

trate it hy some examples to show its general scope

and the limits of its application. It was repeatedly

decided at law (/;), for instance, that the statutes of

limitations which enact that actions shall not he

hrought after the lapse of certain periods from the

time when the cause of action accrued, harred

actions hrought after the time so limited, though the

cause of action was not discovered or, practically,

discoverahle hy the injured party when it accrueil,

or was (>ven fraudulently concealed from him hy tlu'

wrong-doer, until after the time limited hy the Act
had expired (.). The hardshii) of such decisions
*vas ohvious, hut the language admitted of no other

(<0 Lord liiicon, Essay on

Judieaturi-. /'<•/• Pollock C.H.

in Rodiipies r. Melluisli, 10

Ex. 116.

{!>) Ik'foio tlieJudicattirt!.\ct

of 1873 (s. 24).

(c) Sliort /•. .McCarthy, 3 B.

& Aid. ()26 ; Blown r. Howard,

2 h. A h. 73 ; Colvin /•. Huckle,

8 M. & W. CKO: Inii)erial Gas
Co. c. London (las Co., 10 Ex.

39; Bononii c. Backhouse, 9
H. L. 503; Smith v. Fox, 6

Hare, 380; Violett c Synipson,

27 L. J. Q. B. 138 ; Hunt.r -

.

()il)l)ons, 1 H. <t N. 4.">!);

Mitchell r. Darley Colliery, 1

1

App. Cas. 127. As to con-

cealed fraud, see Bulli Coal C!(j.

'.Osl)orne,[18y<)J.\.C.301,an.i

Gihhs r. Guild, 9 Q. B. I>. .jl);

Willis /•. Earl Howe, [IHIKJ]

2 Ch. o45; Thorne c. Heard.

[189;j] A. C. 495. See also

Kirk c. Todd, 21 Ch. D. 484.

Conip. Chap. IX., Sec. XL
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fonstrnction. So. if mi Act providrs that tdm-

victionn shall Iw nuulv within a (•••rtain period after

the comiiiisHion of tiie offence, a conviction made
after the lapse of that period would he had, although

the prosecution had heen he^un within the time

jiniitod, and the case had heen adjoinncd to a day
'•

I 1.. wiili the consent, or even at the instance,

t 1"' ,!)! {,i). So, when an Act ^'ives to

hy an order of justices, a certain!i \

fu. akin^ of the order, for appealing

iia !( it has li held that th

1
'

is li

'ssion.^

• iit^ lit, Hi the day on which the order was

; pi 'I'or.nced, not from the day of its service

';;^;ii \td person (/*). Kven when the order

.! irliiiio his hack, as in the case of stopping,'

np a road, the time runs from the same date, and
not from the day on which he got notice of it (<•),

notwithstanding the manifest hardship and injustice

resulting from such an enactment (»/).

Where an Act ordained thai no converted Papist

feliouhl he deemed ai Protestant uidess he received

('/) K. r. liolhiiiiy, 1 H. .V.C. i;):{ ; K. r. llimtiiiydonsliiiv, 1

>m
; li. r. Tolley, 3 K.ist, 4(57 : I.. M. >t 1'. 7s

; Kxp. .lolmsoii,

I'ellfW r. Woiifuid. <) li. C. .{ ]i. Si S. !M7 ; H. r. HaiiU'tt, 1

i:Jo
; Fanell /•. Tomliiis, ."i g. li. 1). ."wH ; c-oiup. H. r.

Hro. P. C. 43N; Adiiiii c. Tli.- Sl.iewsluiiy. } H. & H. 711.

Iiihahitiuusof Hristol, -J A, .t (,) R. ,-. Stattmdsliire, 3
E. 3H!); R. c. Mainwariiif;, H. East, 101.

H. .^- E. 474. (,/) p,.,. i,n!.,! Hileuijoroti-h,

(/') R. i: I)erl)yshiie, 7 Q. B. Id. l.j.3.

il J
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the siierainent, took the iihjnration ojith, aiui jiled

leitaiij certiticatfH witliin six inoiitliM from his

<U'( hiring hiih .elf a Protestant, a coini)Iianfe on.-

thiy after that jieriod was hehl too hite {,i). Thi-

Welsh Siuuhiy Closing Act of IHHI, being fixed to

come into o|)eration on the day •' next apixnnted
"

for the annual licensing meeting, was by a literal

construction postponed for a year later than was, in

all prohahiiity, intende.l ; hut the Court refuse.l to

avert this result hy any departure from the primary
meaning of the words (/,). The Wills Act. whicii
requires a testator to sign his will •• in the presenee

•

of two witnesses, has been construe<l as meaning the
actual visual presenee (. ). If hu Act of Parliament
provides that no deed of apprenticeship shall he
valid uid.'ss signed and sealed by justie.'s of the
peace, «'ven the omission of the seal would be fatal

to the validity of the instrument (»/). So, if an A»t
authorises onlers of commitment "in open Court,

"

an order not in the Court, hut signed in another
part of the building also opt-n to the public, would

{»} Kanvll /•. Tc.ii.liMMM,. >
(</) «. ,-. siok.. l)ui.u.r,.|. 7

Hro. 1'. (". r.iH. St'i- uIh.. Mo- H. a f. 'Mi. St-e also R. ,

huinm..a /. Hardily. I,. R | Mt.llin«lmin. 2 Hotl. 4«*2 ; K. r

Inii. App. 1(17.

(I>) Hidiimis / , McHiid,.. M

g. H. I), ii'j.

{<) I vict.c. 2(;, s.<t. niowii
'•. Skin-ow, [1!K)2] I'. .{.

Miiipiim. r, T. H. ir,.i
; H. ,

.

St. iVu-is. 1 M. A Atl. UU; ;

H. (.St. I'luil's, 10 U.&C. !J

R. /. StattoitisliiR'. '2:i I.. J. .M.

C. 17.

St
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he invalid {,i). The JJills of Sjih- Act of 1H7H

re<|uiring an attidavit of tlu^ due attfstation as wt^ll

as of th«' exrcntioii of tho dvvi\. t\w omission in tln'

former to mention the attestation was hehl fatal,

although the attestation c-hius«' of the (h'ed asserted

it (/*). It wouKl not he open to the interpreter, in

sneh eases, to shut his I'Ves to the formalities

required, hemuse he de«'med them unimportant, or

heeause a hardship or faihne of justiee mi^ht he the

fonseipienee. in the partieuhir eas*- hefore him. of u
iie^deet of any of them.

An Aet whieh enacted thait a pih>t was to dcHver
up his heenee to the pih»ta^'e authorities *' when-
••ever required to An so." wouhl eall for impUtit
oliedienee to the h'tter. howevj-r arhitnirily the power
whieh it eonferre*! mi«,'ht he misused, and although

the withdrawal of the liiTiKe would in eHWt amount
to a dismissal of the pilot from his employment («•).

Th«' Prescription Act. makiug all easements inde-

feasihle which were enjouil for a nund>er of vcars
'• next hefore some suit or a<tioii wherein the claim
" <u- matter " was hrought in (piesiion. was held to

in) l).-liiois Act, |M<)!) (;jj .V I), int. ('(imp. liini ,-. I>ttv.-y.

•|.« Vrct. .-. «;l>). s .0; K,.|i\..n

< IliisiwiKMl, ."»7 L. .1. g. |{

I...-..

(in lord r Kfttlr, "Jg. U. h.

I l'.». S.c iiN,( iis l<» ihc Allot

i-'SJ (t.-, .V u; Viti. V. »;<),

- '.*
. I'm M.MS/. UiuikI. J.'»g |1

[iH'.d) I Q, H. ti'.(. S.-,- ntliiT

iliii^trutioiis ill /,'( New KIkji-

liiH'lt Co.. I.U'h. I), llh; Sims

Ti..ilo|K', |l.s;»71 I (I IJ. 24.

((J Hfiii V , Nf\vcii»tl<< Tn-
! i< IloiiM', M K. .V H. 7i;<.
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lln

fll

loavt' tlu' titl»' to even easeiiu'iit iiu-hojite oIll^

iimttrr how lon^' it liiui hecii luiintemiptedly

joved, until a suit or action was lnou^ht. wlini it

ri|»ene(l into a complete ri^lit (o). The Act which
provided that if tJie occn|)ier assessed to a rate

Is-
ceased to occupy heforc the rate was wholly d
charj,'ed, the overseers should «'nter his successor in

the rate hook, and the ont<,'oer should not he liahj.

for more than his due proportion, was held not h,

relieve him from Hie r<'st of the rate, when th.

premises renunn.Ml li occupied after his remo\al tin.

An enactnjent that a nia^'istrate mi«,dit on tin

application of th. mother of a hastard. snnnnon it^

|>utati\c father for its maintenance, within t\\el\,

months from its hirth. would not authorise a second
ma-^Mstrate to issue a second summons after tji,.

expiration of the twehc months, nierelv hecause tJi,

Mrsl summons could not he served hy rcasc.n of th.

defendant havin;,' ahs.nted himself.' and could n.)t

!•.• renewed or continued, hccausi' the justice wh,.

I'.hI issued it had died (, ,. And as the same emi. i

ment le.piired the justices to h.-ar the e\id(.|ic, ,.|

'") •-' .V ;{ Will. IV. r. 7! :

WniiUr r. \Vllil;,|i:^. I M.A W
77 Sfi- Waul .-, Hol>iii--, l"*

M. A W. •j;i7: iiinl ('.H.|M.|

H:iM.iick, 111 C. I!. N. s. !.")(;

|/m .(J .V .-Ci \ 1,1 .
,.. II, s. Iti;

St. \V.il,m-';li ,. Iliiiiliiiisnii,

•"'
!•"-• I'- l!». Sr,

. ;,s ntll.T

illiistratinti- I;. . .M;il„

V .V K. .Vll : .\Iui-,,I.Mi -. s,,-,

|-'.iiinili\
. ;{ llx. I), -jn.t ; Sim

l<iM /. Iliiiriinvliinii, I,, ij

•J. I'>. 4.N-J: l;. ,. 1,1,. ,,„

•iu-<iic. -. I 1 (^1. II. I). (;;{s.

(^1 7 A s \i,t. c. I(!| ; i;.

i'lckinid I H. ,V: S. 77
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tli<' iijotlHT lit tln' lif'jirini,'. 1111(1 siK-li otlit'i- ••\i(lenct'

us she iiii^'ht pHKluc*'. and if Ium I'vidcticf was cor-

rolKnatt'd, to adjiid«(<' tli«> man to Itc the putativ*'

fatluT. it was lirld that no ordf-r could Im' iimdc

aj^'ainst tli»' piiiativr father whrii the mother was
not ex!iiuine<|, havin«,' died after the siniinion> and
hefore the hearinjj[ cM.

Where an Ai-t prohihits the removal of a eonvic-

tion hy eertiorari to th<' Supreme Court, that writ

cannot he issued ithe justices having jurisdiction •

even for the pnrpos«' of l»rinj,'in;j; up a case stated In-

justices for the opinion of the Court : although the

oliject of such H prohiiution is to prevent c(Mivictions

Iteiiif,' (plashed for technical defects, hut not to

exclude the jurisdiction o( the Supreiuc Court,

when consultiMl on a suhsiuniiaj (juestion which the

justices {hemselves have raised (/ ). An Act which
imposed a penalty (ui any |>erson who jiiloted a ship

in the Thames hefore he was examined and ad-

mitted a Trinity H(mse pilot was held not to reach

one who had heeii expelled from the Society after

• xamiiuition and admission (< i. The Indian Insol-

vent Act. U A 12 Vict. c. 21. which re(piired the

insolvent t(» tile a schedule of all his creditors, ami
provided that his disdiarj^'e should he a hai to

al! demands, like a certiticate under the hankruptcy

("I H. /• \lirp|<a;rr, I.. H. ~
(^. |{. -,S7.

'''• ''•
''''''

(') I'icrcc '. II<)|iiMM'. I Sum.
. /, K. '. ('Ii;imi.||. I,. H. Id :ii<t.
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laws in Enf^'laixl. wjis \wU\ to bur n dnht which had
not been included in the sibechde, and the creditor

had conseiinently been de)M-ived by the ne<,dect or

desinrn of his delttor of the opportunity of opposing,'

the discharge (//). So, where an Act ;,'ave an appeal

to the next session, and directed that -'no appeiil

" should be proceeded upon " if it was foun»l b\ tli.

session that no reasonable notice had been <,mv.mi.

l)ut should be adjourned to the next session, tlif

appellant was enubled to secure delav by onnttiii"

to f^Mve iiiiy notice, so that the session could not find

tiiat " reasonable notice '" had been ^'iven (//). In

these two -ases the construction worked an in-

justice and enal)led a person to take advanta«,'e of

his own wron^' or ne<,'lect (<•) ; but the lancrua^e ..t

the Ijejrislature admitted of no other construction.

The Act winch recpnred niend»ers of ParlianuMif.

before voting' in the House, to take the abjurati-.n

oath in a f(u-ni which c()ncluded with the declaration

that it was taken •' on the true faith of a Christian,

received a literal construction, which had the etleci

of e.xcludin^' Jews from Parliament; althoU',fii tli.

history of the enactment showed that it was inlend.'.l

to test the lovalty. not the relijrions creed, of thr

member, and was directed solelv to the exclusion (,t

((/) Ex|«. Parl)uiv, 3 J),. <;,

F. iV- J. SO; f(iiiij). Wesson r.

Alcanl, H Hx. 200.

(/') 9 Gfo. 1. c. 7 ; R. ,

.

Hiirk-,.;{ Kast,34-J; K. ,. Si,,'

tordshiiv. 7 Kast.o4!». Sc.' i;

''. SiiN.si'x. 1 IJ. iV S. !»()«).

(') SeeCbip. N'lIl.Scc. Ill
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Konian Catholics; and though those who refused
to take the oath would have heen deemed Popish
recusants, and liahle to hanislnuent as such Oi).

So the plain language of the Test and Corporation
Acts of Charles 11., though the lirst of them was
really aimed only at the actual holders of offices, and
the second at Roman Catholics, ha<l the effect of

disipialifying Protestant Dissenters from puldic
.'ni|)loyment. Where an Act disqualiHed from killing

game all persons not possessing land of a certain
vnhie. excejjt the heir apparent of an es(juire or
other person of higher degree, it was held that
*>(iuires not possessed of the recpiisite property cpialiM-

liitioji were not exc^^pted. However strange it might
MM'iii that th«' Legislature should refuse them the
privilege which it had granted to their eldest sons (/*),

it was held to he safer to adopt what the Legislature
had actually said rather than to conjecture what thev
had meant to say (.). So, under an Act which
(luaMlied for tlu^ magistracy owners in immediate
niiiaiiider or reversion of lands leased for two or
three lives, it was held that a remainderman expec-
tant on the death of a tenant for life in jmssession
was iK.t (lualitied, as thev.- was no lease. There was
(HMluips no good reason why the cjualitication should
not have heeji extended to such a remainderman,

") 1 (Jeo. r. St. 2, c. 1:!

Miller r. Siilomoiis, 7 K\. 47o ;

> i:x. 77s.

(/) Jones r. Siuiu. ! T R.

44.

(!) I'lT Asliiust J., i I M
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but i\wYv was no actntil absurdity, inconvenit'iH'»\ or

iiijustitM' in tin* omission («»). Tlif rule in the Ballot

Act, which ))rovi«les that a candidate may undertak*-

any duties which any agent of his, if appointetl,

might have nerfoinied, and may assist his agent in

the jjerformance of such duties, and *' may he present

" at any place at which his agent may, in pursuance

"of the Act. attend," was construed literally as

authorising the presence of the candidate ahsolutely,

and not only in the event of his undertaking the

duties of his agent or assisting him ; though it

was concedt'd that this construi-tion gave a harreii

and useless, or even mischievous right, against

which the other provisions of the Act seemed to

militate (/>).

A statute which empowered a Court of Heipiest^

to sunnnon any person resi<ling in a town or navi-

gating from its port, hy leaving the summons at lii>

ahode, an<l to proceed ex parte if he did not appejir.

was held to justify ex parte pnK-eedings against ;i

seafaring man who had for months before the siini-

nions, and during the whole of the proceeding, hnti

absent beyond the seas (c). So. where an Act

authorised justices to hear bastardy cases on |)r(»of

that the simmions had been served at the last pjiue

(./) Isdc.i. II. c. -20: Wood-

Wiicil . Wiut-.. J !:. .V H. t.")2.

ill) ('IcIlKlltsDl' / . Mil-lOll, L.

H. 10 C. I'. JOU. s... prr Hr.-tt

.1., Id. JIT.

(< ) Ciilverson r. Mclto
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of jil)0(]p of tlu' j)iitutiv«' fad
luid

«'«•, it WHS li,.l,l timt t\

jnnsdietioi. i,, a oust' wlu-iv the latter was al
lUid liud liad no
The Canicrs Act. wliic-li

t'o^Miizaiir«> of till'

t^\('nl|tt('d a i

from lialiilitv for the loss of

clnssKs of ^roods iinh'ss the val

insured, was foiistrucd literalh

liiiiiili

lev

)road,

.snininoiis ((/).

oiiniion carrier

<>» iiijnrv to certain

lie was declared and

,. , .,. y '^^ <'x<'ni|»tin<' hini

Z '"^'"'•^•^' "^"" ^^J-" ^1- 1-s was owin. to his
n..«h«ence. so Ion. as .nch ne,di.ence <li,i not an.onnt
'Mt wd n nnsfeasar>ce. or a wron.^fnl act inconsis-
t.'"tw,thnscharacterof carrier (A,. The provisions
;>f s. H of the r.ic.ensinK Act, 1872. which re.mire
•ntoxu-at.n« li,,„ors. s<>I,| |>v ...tail not in cask or
'•••;'!' "•• •" MUantities h.ss than half a ,.int, to he
-Id nMneasures nmrked acn.rdin. ,o the imperial
standard, wonld he violated hv the sale ,,f I,,.,.,.v.M
'•t tia. re,p.est of the customer, in a vessel conta.nin^
"""^'".'•'' "' '^ 'J"»'-^' t'""-" '-i"« "o in.perial measure
--^venn., t that <p,antit.v (< ,. The Common Law
'••plnre Act of ISol, which en^Hnvered a jud.e to
;;''*''''-7''''n;artyto a cause to produce docun.ents
'•''''''

;;)f''-''^*<'''''^'^'-
''ther par, V supported hv

''--'-."HlavK, was held n,,t to author.se an order
"" ^''<- athdav.t of another p.rson in its stead ul)
'^;)l^-'-.l>annuvl!.|.. H. , ,. .;,(;; Monj.t r. X E R

';';••"'• Sc..alsoH.,,i),vis. Co., 1 ,j. H. 1). :io-,
-- I- '. M. C. IJ.i, K. ,..

"^^i..n,,7K..tn..>o7. Con.,,.

llMlutl r. l)|lii,|||_ -J Q
l.s.

(') $•")
iV: ."{(i Vict, c!) 4; Payne

/. TllOIPilS, r.(l I,. ,1. M (^<
;j

('/) Cliristiiplicisoii r. 1,0-

""^^'^ 1"' C\ J 5. N. s. HO'J;

2
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And tlio saiiif Act, in fmimwering a jiul«ni«iit

creditor to obtain an order for the exaniinutioii of

his debtor, was held not to authorise the examination

of the directors when the debtor was a corporate

body {«). So, the Solicitors Act, 23 &: 24 Viet. c. 127.

s. 28, which authorises the imposition of a char;j;c

for costs on property recovered or preserved throiif^'li

the instrnmentality of a solicitor, was held not to

authorise such a charge, where the suit was to

prevent or stop an invasion of the right to light;

for this was a suit not respecting projjcrty, but

resjjecting an easement merely, or the mode in wliidi

it was enjoyed (/») ; nor to a case where the procctd-

ings had not gone beyond a decree for an account.

and the parties had then c(mipromised without tli.

knowledgj' of the solicitor of the party who thereby

did recover property (<). A direction on his deiiili-

bed by the holder of a i)romissoiy note that it should

be destroyed as soon as found, was held not "an

" absolute and unconditional renunciation of lii>

" ri'dits " on the note within the Bills of Kxciiaii^'r

Act, 1HH2, s. 02 {<!).

coiiip. Kiut^st'ord '•. Cj. \\ \i-

Co.. KIC. \^. N. S. 701

((/) l)ickM)ii r, NfiUli ;uul

Biwon K. Co., L. K. 4 ilx. h7.

(/') Foxoii ', (iiiscoifiiic, L.

H. ;t C'h. t;.vt.

R. U; Kq. 490. Comp. M<'v.

,. Sl>.ppar«l. 24 Q. RD. (i^T

wlifif money had Ix'ii! |t;ii

into Court. .\iul si'f A"' ^\ 'i-

woitli. 2iiCli. 1). MT.

((/) 40 i't 4«) Vict. V. i;!
'

((•; I'iiikiTinii /. l^iistoii. Ij. Oeortjo, t4 Cli. 1>. 027.
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It is iHlt « , „roll.,ry to th^ «„,„r„l ,,,1^ in ,,„psti„„
that notliinK i.s to I... a,l,Ie,l to or to l,e taken from a
statute m,l..»s tiieiP are similar ,i,Ieq„ate gronn.ls to
justify the inference that tlie LeKislatnre intende.!
«o.nethin« which it oniitte,! to express („). A cas,.
which has heen omitted is not to he sn,,,,li.,l merely
hecaiise there seems no «oo,I reason whv it shonl.I
have been oniitte,!, and tl„. omission appears con-
sequently to have been unintention.I. Tims, the
Dnorce Act wlnVh provided that any > rder made
for the protection of ,h .,,,i,„,„ „f „ ,,..,^,,^,,
married woman ini«|,t h„ ,li«,|,a,«e,l hv the magis-
trate who made it, was held not to .:m,K>wer his
sn..ce«sor to discharge it. tho,i«h the maRistrate
"';? ''."' '"'"'" " «"» ''™1<''I- An Act which
authorises the removal of lunatics to a hospital
»!"" th«v ,s no lunatic asylum established in the
-""• .V, does not authorise such a removal when avouuty asylum exists, but is so full as to be unable

I") See pn- Tindal C.J. in

Mvuri'tt /•. Wells, 2 M. .t (;,..

277
:
prr Lord KIdoii in DuvJs

'• ^f'iill)orou«l), 1 Swiiiist. 74;
I'rr Lord Westburv in Exp.'

^'- S..|mlchre, Xi L. ,1. Ch.
•*7'.

: h'r Cherry's Estate, :}!

'' •'• CI'. :ir,l. Com,). AV
Wain\\ri;,'ht.

1 Phij. 2.58, and
"''"' •"'^•'^ iiientioned infni,

^'''P IX, Sec. I.

^

<f') 21 A 22 Vict. c. Ho

;

Exp. SJiarpe, 5 li. it s. ;}22.

Seo also Nettleton r. Hurrell
H Scott. N.R 738; Wankly,,'
'•• Woollett, 4 C. B. H(]

; R. ,,

Asld,urton,8Q.li.s71;lliggs

". Schroc'der, 3 C. P. D. 2o2 ;

Xfwton /'. JJoodie, 3 C. B.
7!)."i; Nind ,-. .Arthur, 7 I> \
L. 2o2

2—2
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to receive another lunatii*(/(). If an Act n-quires

that a writ, on renewal, shall he sealed with a Heal

denoting the date of renewal, a copy of the writ

cannot he snhstitnted for the origiiuil for this pur-

pose, when the original is lost (/<). So, also, it was

held that the 2('> it '11 Vict. c. 21), which enacts tluit

answers made to an election commission shall not

he admitted iti evidence in any proceeding except

in cases of " indictment " for perjury, left them

excluded in " infornuitions " for perjury tiled hy the

Attorney-General (<•). Similarly, an Act rerpiirin^'

notice of action for "anything done " hy a person in

the execution of his otHce, does not extend to actions

for words si)oken in the execution of it(//); and the

provisions of the County Courts Act, IHHH, whicli

require certain formalities to he gone through

hefore hringing an action against the hailiff. dn

not extend to a motion hy a trustee in hanl<-

rui)tcy for the delivery U[) hy the hailiti" of property

seized {<).

AVhen the Connnon Law Procedure Act of IH'vi

aholished the writ of distringas without providing for

((0 R. r. Ellis, 6 Q. H. 501. (c) R. r. Shitor, 8 Q. B. 1>.

(/') lo&lGVict. c. 7(5,1111(1 207.

Ord. O. S IT. 1 A ;i ; Davies >: {,!) 11 .t 12 Vict. c. 44. s. •)

;

Gixrlaud, 1 Q. B. D. 250 ; and Royal .Vquariuni >: Parkinson,

see Naz.'i- -. Wade, 1 B. (t [1H92J 1 Q. B. 431.

S. 728 ; Evans r. .Tones, 2 Id. (<) 51 cV: 52 Viet. c. 4:}. -.

fil ; Fivcman ,•. Tninch, 12 54 ; 7i'f Locke, G3 L. T. 320.

C. B. 40G.

.Aii A
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cs in conMiu'inent and
the H«'rviL'(' of rt writ on inimti

inui'eessil»U', it was found that no actions could he
secuted against th.-ni «M. So, when extra-parochial

l)ro-

places were made rateahle, without either repeaHng
the enactments which recpiired that a copy sliouhl
he artixed on or near the doors of all tlie churches in
the parish, or making any other provision for puhli-
cation, it was liehl, where there was no church in
the extra-parochial place, that a rate atKxed on a
church door lifty yards from the houndary was not
valid for want of puMication (A). The 4 \- 5 W, iV M.
0. 20, which recjuir.'d that judgments should he
docketed, enacted thiit undocketod judgments should
not affect lands as regarded purchasers or mort-
gagees, or have prefe ;ence against heirs or executors.
The 2 S: ;i Vict. c. 11 aholished docketing, and
enacted that no judgm«'nt should have effect unless
registered

; hut it made no provision for the pro-
tection of heirs and executors. Though this was
perhaps an oversight, resulting in hardship on an
executor who had paid simple contract dehts without
keeping sufficient assets to meet an unregistered
judgment of which he had no notice, the Court
refused to supply the omission (r). These were all

Dyott, !>
(") Holmes /•. Service, l;j Vict. c. 4o; R.

C. B. 293
; Williiunson /•. Q. B. 1). 47.

Maggs, 28 ].. J. Ex. 5. See (<•) Fuller v. Redman, 20
Judic. Act, l87o. Old. 1) (-,). ijeuv. GOO.

(/') 17 Geo. II. c. ;j, and 1
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casus oiuissi which the Court could not reach hv

any recognised canons of interpretation.

AVherc an Act authorised the apportionment of

the cost of making a sewer, without Hmiting any

time for tlie })urpose, the Court refused to read the

Act as Hmiting the exercise of the power to a

reasonable time (n). The '21 Jac. I. having pro-

vided that the Statute of Limitations should not run

while the jjlaintiti" was beyond the seas, and the

4 and 5 Anne having made a similar provision

where the defendant was abroad, the ;j A: 4 "W. lY.

c. 42 enacted that no part of the United Kingdom
should be deemed beyond the seas within the mean-

ing of the former Act, but made no mention of the

latter ; and it was held that it could not be

stretched to include it (/*). There may have been

no good reason for thus limiting the new enactment

to the Act of James ; but there was no sufficient

ground either in the context or in the nature of the

consequences resulting from the omission, for con-

cluding that the Act of Anne was intended to i)e

included. So when the Married Women's Pro})ert,v

Act of 1870 emjjowered a married woman to sue,

without making her liable to b«' sued, it was

held that no action lav against her («•). Tlie

(a) Bradley *•. (ireenwich Bin<,'. N. C. 5S4.

15oai(l, 3 Q. n. I). 3rt4. (r) 33 .^ 34 Vict. c. 93, s.

(A) Lane r. Bennett, 1 M. & 11 ; ILincocks r. Lablache, 3

W. 70: Battei-:,!)v •. Kirk, 2 C. R D. 197.
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Hiihitual Criminals Act, in enactinj^ that upon a

trial for i<H'eivin«^ stolen floods, a in-evious convic-

tion for any otiencc involving,' dishonesty should he

:idniissi])le against the [)risoner as evidence of his

liavin<^ received with guilty knowledge, i)rovided

tiiat notice were given to him that the conviction

would he put in evidence "and that he would he

••deemed to have known that the goods were stolen

••until he proved the contrary," omitted, however,

to enact suhstantively that this eflect should he

given to the conviction ; and it was held that the

omission could not he supplied ((()• AVithout such

iUi emendation, the notice was incorrect and mis-

leading ; hut it did not lead to any injustice or

iiu'onvenience or other mischievous consecpience.

Although the Bills of Sale Act of 1S7.S re(piired that

the execution of every hill of sale should he attested

hy ii solicitor, and that " the attestation should

••state "that the instrument was explained hy the

solicitor to the grantor hefore execution, it was held

that no explanation was re(piired ; for the Act did

not expressly ena'jt that an explanation should hb

given ; it re(piired only that the attestation should

iissert that it had heeii given (/»). So, although the

liankruptcy Act of iHiW) provided for securing for

I") R. r. Davis, 1 C. C. R. Xutional Vwc. Hank, 10 Cli,

r-i. 1). r.l Se<' iilso Exp. J5oll;uul,

(/') Eepualed hy 4.j \ 4(i -Jl Cli. 1). rA±

K't. e. l.'j, s. 10 ; K\[i.
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the general body of creditors the proceeds of goods
of a debtor sold in execution, it made no express pro-

vision for dealing with his goods when seized under
an elegit ; and it was held that the omission, how-
ever fatal to the whole policy of the Act, could not be

supplied by any stretch of judicial interpretation {,i}.

Where a railway Act provided that the company,
while in ])ossession, under the Act, of lands liable to

assessment to jjarochial rates, should, until its works
were completed and liable to assessment, be bound
to make good the deficiency in the i)arochial assess-

ment by reason of the land having been taken, it

was held, at first, that the company was bound to

make good the deficiency in any one of the parishes

through which the line ran, only until the line was
completed within the i)arisli (h) ; but this construc-

tion was rejected by the Queen's Bench and by the

Exche(pier Chamber, partly on the ground that in

effect it introduced the words " in the parish " into

the Act; and it was held that the company con-

tinued liable to make good the deficiency in every

parish until the whole line was completed from end
to end (<•). So the 4<)th section of the Bankruptcy

(a) Kxp. Abijott, 15 Ch. 1).

447. Cmt'd l)v 4f) .t 47 Vict.

C. i)
;-)>

14() Ht'o ill so Ji'c

Ilutcliinson, IG Q. R ]). 'yll.

(//) Wliitecliui'cli /'. Hast

Lnndni) C(i.. I.. H. 7 Kv. '21^

424.

(r) R. '•. :NrGti-op. Distr. ]\.

Co., L. K. (5 Q. B. 698 : Wlnw-

cliiucli r. J^ist London R. Co..

L. R. 7 Ex. 248 ; reversed,

ho\y,-\vy, 7 H L. 8'J.
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Act, l.S()J), which pnacted tliat " an order of dis-

" charge shall not release the hankru))t from any del)t

" or liahility incurred l)y means of any fraud or

"hreacli of trust," was held not to he confined to

a raud or hreach of trust connnitted hy the hank-

rupt personally ; for such a construction could only

have heen jnit .i|)on the words either hy reading

" his '' instead of " any " Ix'fore the words "fraud
*• or hreach of trust," or hv adding the words
" committed hy him " after them (n).

A construction which would leave without effect

any part of the language, would he rejected, unless

justitied on similar grounds (/;). Thus, where an

Act i)lainly gave an api)eal from one Quarter Sessions

to another, it was ohserved that such a provision,

though extraordinary and i)erhai)s an oversight,

could not he eliminated {<). The 82 iV 88 Vict,

c. 51, which gives to certain County Courts [jower to

try claims under 4:800, arising out of " any agree-

"ment in relation to the use or hire of a ship," or

in relation to the carriage of goods, with an appeal

to the Court of Admiralty, and power to the latter

Court to transfer any . uch causes to itself, was at

first held not to give the County Court jurisdiction

over suits for the hreach of a charter-party, notwith-

standing the comprehensive naturv of the language

(a) ;W ^- 33 Vict. c. 71 ;

Coopei- r. Pritchard, 11 Q. K
(/') See Chap. IX, Sec. 1.

(.) R. '. West Riilinji, 1 (j.

13. 320

-1



2() INTEHPKETATION OF STATUTEH.

used
;
on the ground that the literal construction

would involve the presumedly unintended anomalies

of giving hy mere implication a large, novel, and
inconvenient jurisdiction to the Court of Admiralty,

and to the suitor the remedy of proceeding /// inn

when his claim \vas under i'8()0, wh"cli he did not

possess when it exceeded it (n). But this construc-

tion did not prevail, hecause it left without effect the

words which gave jurisdiction over any agreement
in relation to the use or hire of a shij) (//) ; and yet

it was difficult to helieve that the resulting conse-

(piences were within the contemplation of the

Legislature or the scope of the enactment.

In a case where the technical language used was
precise and unamhiguous, hut incapahle of reason

-

ahle meaning, the Court held that it was not at

liherty, on merely conjectural grounds (.), to give

the words a meaning which did not helong to tliem.

The Act had made warrants of attorney to confess

judgment void as against the assignees of a hankrupt,

if not tiled within twenty-one days from execution,

or unless judgment was signed "or " execution was
" issued " within the same period ; and the Court
of Queen's Bench refused to alter " or " into " and,"

I'M Simpson ,'. Blues;, L. R. 5 p. C. 134; Tlie Alina, ;> Ex.

7 C. P. 21)0
; (lunnestiul r. I). 227. .\nd see cases in nolu

Price, f.. P. 10 Kx. (io. ju end of Cliap. V, Sec. 1.

|/m (laudet -. Hnmn, [.. R (r) But see Chap. IX, Sec. I.
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iiiul " issued " into "levied"; though the passage

was unmeaning as it stood, and the proposed altera-

tions would have given it an eti'ect which, heeause

rational, was prohahly, hut only eonjecturally, the

effect intended hy the Legislature (o). This suhject,

however, will he further considered in a future

chapter (//).

SECTION III.—THE CONTEXT—EXTERNAL

CIRCUMSTANCES.

The foregoing elementary rule of construction

does not carry the interpreter far ; for it is confint d

to cases where the language is precise and capahle

of hut one construction, or where neither the history

or cause of the enactment, nor the context, nor the

consequences to which the literal interpretation

would lead, show that that interpretation does not

express the real intention.

But it is another elementary rule, that a thing

which is within the letter of a statute is not within

the statute unless it he also within the real intention

of the Legislature («), and the words, if sulficietitly

Hexihle, must he construed in the sense which, if

less correct grammatically, is more in harmony with

[a) Green r. Wood, 7 Q. B.

ITS
; see also Doe r. Carew, 2

Q. B. 317 ; and Mundy r. Eut-

uuia,23Cli. D.81. Couip. Doe

r. :Moffatt, 15 Q. B. 257.

(b) Chap. IX.

(c) Bac. Ab. Statute (I.) 5.
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that intention {n). Liingnage is varrly so free from

an)l)igiiity as to he incapahle of l)ein<,' used in nioiv

than one sense ; and to adhen^ rigidly to its literal

find primary meaning in

its real meaning in manv

all cases would he to niish

If a literal meaning had

heen given to the laws which forhade a layman to

•' lay hands " on a priest, and punished all who
drew hlood in the street, the layman who wounded
a priest with a weapon would not have fallen within

the prohihition, and the surgeon who hied a person

in the street to save his life, would have heen liahlc

to punishment (/>). On a literal construction of

his promise, ^Mahomed II.'s sawing the Venetian

governor's hody in two, was no hreach of his engage-

ment to spare his head ; nor Tamerlane's hurviny

alive a garrison, a violation of his pledge to shed no

hlood (r). On a literal construction, Paches, after

inducing the defender of Notium to a parley under a

pronn"se to replace him safely in the citadel, claimed

to he within his engagement when he detained his foe

(rt) See ;«T Cur. in Holliii«- 743, and Direct U.S. Cal)k-

worth r. I'iilnier, 4 Ex. 2H1
; Co. r. Ang'.o-American Tcl.-

Waugh r. Midilleton, 8 Ex. 352, graph Co., Id. 412 ; per Jes^l
jirr VoWock C.B.; Caledonian M.R. in Exp. Walton, 17 Cli.

R. Co. r. N. Brit. R. Co., L. R.

(5 App. 122, per Lord Sel-

))orne ; per Lord Blackhurn,

in Edinburgh Tramways Co.

V. Torhain, 3 App. 6.S; River 273

Wear Com. r. Adamson, 2 App.

D. 746.

(h) 1 Bl. Comm. 61; Putt.

L. 5, c. 12, s. 8.

(c) Vattel, L. N. b. 2, -.
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until the i)luee was ('iii)tnr«'(l, niul \)\\t him to dciith

lift*'!' having c*on(lnct«'(l liini hack to it (n) ; and the

Earl of Ai'i^yll fnltilled in the same spirit his [)romise

to the laird of (llenstane, that if he would surrender

he would see him safe to Kiigland ; for he did not

hang him until after he had tak*'n him safely across

the Tweed to the English hank {h).

The equivocation or amhiguity of words and

phrases, and es[)ecially such as are general, is said hy

Lord Bacon to he the great sophism of so|)liisnis (c).

They have frequently more than one eipially ohvious

and popular meaning ; words used in reference to

one suhject or set of circumstances may convey a

meaning quite different from what the same words

used in reference to another set of circumstances and

another ohject would conve} . Gemn-al words admit

of indefinite extension or restriction, according to

the suhject to which they relate, and the scope and

object in contemplation. They may convey faithfully

enough all that was intended, and yet com]n-ise also

much that was not ; or, be so restricted in meaning

as not to reach all the cases which fall within the

real intention. Even, therefore, where there is no

(a) Thucyd. 3, 34; Grote's Suet. Tiberius, s. 61. See

Greece, vol. 6, c. 50. other instances of such frauds

(/.) Burton's Sc. Grim. Tr. collected in Grot, de jure b.,

17. Immature puelhe, quia I). 2, c. 16, s. 5. See also

more tradito nefas esset vii-- Herodotus, iv. 15-4.

s-'ines strangulari, vitiattP prills (r) T;ord Bacon, Adv. of

a carnilice, dein strangulata.'. Learning, b. 2,

-i-i»;r
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indistinftness or conflict of thouj^'lit,

of ex

or carelessness

l)ression in u statnte, there is enough in the
vagueness and ehisticitv inherent lilangnagj' to

account for the (liflicnhy so frequently found in

ascertaining the meaning of an enactment, with tli.-

degree of accuracy necessary for determining whether
a particular case falls within it. But statutes arc
not always drawn hy skilled hands, and they are
always exposed to the risk of alterations hy many
hands which introduce different styles and consequent
difficulties of interpretation. Nothing, it has hceii

said hy a great authority, is so difficult as to construct
lu-operly an Act of Parliament ; and nothing so easy
as to pull it to pieces {„). It is not enough to attain
to a degree of precision which a person reading in

g(Md faith can understand, it is necessary to ohtaiii

a degree of precision which a person reading in had
faith cannot misunderstand {!>).

The literal construction then, has, in general, hut
l)iima facie preference. To arrive at the real

meaning, it is always necessary to get an exact
conception of the aim, scope, and ohject of the whole
Act; to consider, according to Lord Coke (r).

1. What was the law hefore the Act was passed

:

(a) Per Lord St. Leonards 115.

in O'Fluhorty r. McDowell, G (//, IW Stepl.en J. i,i 7;,

H. L. 179; and see also per Ciistioiii, [1,S<)1] 1 Q. B 141)

Branuveil L..I. in 2 Q. B. D. (c) Heydons Case, 3 Ee,..
ooi 2C. 1>. D.4iW. 4Q.RD. 71); 10 Rep. 73«
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•2. Wliiit was th«' niiscliirf or defect for which th<'

law had not provided ; 8. What remedy I'arliainent

has d d 4. Til thapimintcd ; and 4. i lie reason

Accordin*^ to anotlier antliority, tlie true nieaninf,' is

to l)e found, not merely from the words of tlie Act,

hut from tlie cause and necessity of its heinj^ made,

which are to he ascertained not only from a c«)ni-

])arison of its several parts, hut also from extraneous

circumstances (<i). The true meaning of any i)assa«,'e,

it is said, is to he found not merely in the words of

that passage, l)ut in comi)aring it with every other

part of the law, ascertaining also what were the

circumstances with reference to which the words

were used, and what was the ohject ap[)earing from

those circumstances, which the Legislature had in

view {!>). Every clause of a statute should he con-

strued with reference to the context and the other

clauses of the Act. so as, so far as jwssihle, to make
a consistent enactment of the whole statute or series

of statutes relating to the suhject matter (<•).

As regards the history, or external circumstances

which led to the enactment, the general rule which

(a) /V; Turner L.J. in Haw- son, 2 App. 743 ; and per Lord

kins V. Gathercole, G De G. M. Halshury in Eastman <•.

i^- G. 1, citing Stradlini; r. Coniptroiler of Patents, [189SJ

Morgan, Plow. 204; and Ey- A. C. o76.

ston r. Studd, Id. 465. (c) Per Lord Davey in

(h) See per Lord Blackl)urn Canada Sugar Refining Co. '.

in Wear Navig. Com. r. Adam- Reg., [1898] A. C. 741.
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is Jii>[)lical)l • to tln' i-onstnu-tion of all otli..r docu-
ments is «<niall.v applinihl*" to statutes („), viz., that
tiie interpreter should so far put himself in the
position of those whose words he is interpreting', as
to l)e ahle to see what those words relat<' to. Iv\-

trinsic evidence of the circumstances or snrroundin<,'

facts under which a will or contract was nuide, so far
as they throw li^dit on the matter to which the
document r(>lates, and of the c(mdition and position
and course of dealing of the persons who made it or
are mentioned in it, is always admitted as indispens-
ahle for the purpose not only of identifying' such
persons and thinj,'s, hut also of explaining' the
lanaua«,'e, whenever it is latently and)i«uous or
susceptible of various meanings or shades of meaning',
and of applying it sensihly to the circumstances to

which it relates (/>). Thus, when a charter-partv

(") It luis indeed been siiid

thiit it is safer to abstain from

imposing witii rc<;ard tc Vclsof

Parliament any furtiier canons
of construction tiian tiiose

api)licahle to all docuiients.

Prr Bowen L.J. in LampluKh
". Norton, 22 Q. B. 1). 4o2.

(/>) Wigram Int. Wills. Trop.

5 ; Anstee r. Nelms, 1 H. .tN.
22.'), per Bviuuvi'U B. ; Wood
'• Priestner, L. R. 2 Ex. 70

;

Shortrede r. Cheek, 1 A. & E.

57 ; Baiunann r. James, L. ];.

3 Ch. 508 ; Doe r. Benyon, 1l'

A. .t E. 431; BIundell/..GIa.l

stone, ;{ Mc. N. A G. (;<):>
;

Turner r. Evans, 2 E. it Jl.

512 ; Graves r. Legg, 'J Ex.

70U; Lewis i>. G. W. ^. Co., .J

Q. B. 1). 202, per Bramwell
ij.J.; lie De Rosaz, 2 P. D.

G6; Whitfield >: Langdale, 1

Ch. D. 01; Hill,, Crook, L.K.

6 H. L. 283.
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stipnlfttes thftt ".l.'tontion l)v ico" is not to !>,>

reckoned unionR laying? days. th,. nieaninK intende.l
by tliis term cannot he acenratelv determined with-
out that knowl.Mlae of the circnmstances of the port
and tra.le which the parties poss.>ss,.d. or are con-
chisively presumed to have poss(.ssed

; and evidence
of tliese circumstances is received for the purpose of
accurately construin^r the contract {„). When a
vessel is warranted seaworthy, the meaning mnst
vary with the nature, not only of the vessel hut of
the voyage

;
and evidence of these circumstances is

admitted in ord n- to ascertain the precise intention
of the parties. In a lease of a house with a covenant
to keep it m tenantahle repair, it is necessary to
ascertain whether the house is an old or a new one
whether it is a tenement in St. Giles's or a palace in
Grosvenor Square

; for that which would he a repair
of the one, might not he so of the other. So, on
the sale of a horse warranted to go well in harness,
the qualities of a good goer would he different in one
Ht to draw a lady's carriage, and a dray-horse

; and
It would therefore be necessary to inquire what was
the kind of horse which was the subject of the
warranty (/,). Where a guarantee is worded in
language equally applicable to a past and to a future

(«) Hudson r. Ede, L. R. 3 Blackburn J. in Bur-ess v
Q- B. 412

;
and see Behn .. Wickham, 3 B. & S. 69,8^; Clap-'

lUn-ness. 3 B. .t S. 7ol. h,„, ,, Uu.^ion, 5 B. & S. 729.
('') See the judgment of

8
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credit, evidence of the state of the dealings of the

parties at the time, would be necessary in order to

determine which was the real sense in which they

used the words (a).

So, in the interpretation of statutes, the interpreter,

in order to understand the subject matter and tlif

sco])e and object of the enactment, must, in Coke's

words, ascertain what was the mischief or defect foi

which the law had not provided ; that is, he nnist

call to his aid all those external or historical facts

which are necessar\ for this purpose, and which

led to the enactment (/>), and for these he may con-

sult contemporary or other authentic works and

writings (<), and may also consider whether a statute

was intended to alter the law, or leave it exactly

where it stood before (</). In his celebrated judg-

ment in the Alabama arbitration, Cockburn, C.J..

showed, by a reference to their history, that botli

the American and English Foreign Enlistment Acts

of the early part of the present century were intended.

{a) Goldsliede /•. Swan, lEx.

154 ; Wood r. Piiestner, L. E.

2 Ex. 60. Se<- otlier examples

in Lavker i'. Ilordein, 1 Ch. D.

0-14 ; lie Wolverton Estates,

7 Ch. D. 197; Charter r.

Charter, L. R. 7 H. L. 364.

(/') Gorham r. Bishop of

Exeter, Rep. hy Moore, p. 462 ;

see per Brannvell B. in Attor-

ney-General )'. Silleni, 2 H. a

C. 531 ; 2>c'' Coleridge J. in R.

V. Blane,13 Q. B. 773 ; andy--

Thesiger L.J. in Yewens -.

Noakes, 6 Q. B. D. 535.

(c) See Read r. Bp. of Lin

coin, [1892] A. C. 644.

{(1) Per Cozens-Hardy L..1.

in He a Dehtor, [1903] 1 K. 1 .

705.
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not to prevent the sale of armed ships to helligerents,

but to prevent American and English citizens from'
manning privateers against belligerents (o). The
5 Geo. IV. c. 113, for the abolition of the slave
trade, was construed to extend to offences committed
by British subjects out of the British dominions,
that is, on the West Coast of Africa, by the light of
the notorious fact that the crime against which the
Act was directed, was mainly, if not exclusively
committed there (/.); though it may, perhaps, not
h«ve extended to our subjects in other parts of the
world beyond our territories (r). An ordinance of
the colony of Hong Kong, which authorised the
(vfradition of Chinese subjects to the government
of China, when charged with " any crime or offence
"against the law of China," was construed, either
b} reference to the circumstances under which the
treaty, which the ordinance enforced, had been made,
or to the geographical relation of Hong Kong to
China, as limited to those crimes which all nations
concur in proscribing (./). An Act which authorised
"the Court" before which a road indictment was
preferred, to give costs, was construed as autho-
rising the judge at Nisi Prius to do so, partly on the

Or) Supplement to the Lou- (,•) Pc- Bmnnvell B. in San-
<1mi Gazette, 20 Sept. 1872, tos ^;. Tllidge, 8C. B. N. S. «61.
!'• *^'^^-

(fO Attorney - General ,:

(l>) R. ". Zulueta, 1 Car. .^ Kwok Ah Sing, L. R. 5 P. C.
^^- 215. 179, 197.

3—2
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ground of the well-known fact that such indictments

were rarely tried by the Court in which they were,

in the strict sense of the word, " preferred " (a). In

construing an Extradition Act the terms of the treaty

which it was intended to carry into effect should be

considered, as the two documents ought not to con-

flict. Accordingly where the treaty jn'ovided that

no extradition should be made for offences committed

before it came into operation, the Act, though silent

on the point, should be limited in the same way (/>).

There is some presumption that statutes passed

to amend the law are directed against defects which

have come into notice about the time when those

statutes passed ; and accordingly on the ground

that s. 7 of the Railway and Canal Traffic Act,

1854, was passed to correct a state of the law

brought into notice by a legal warfare which had

been waged about negligence only, the reference

in that section to losses of goods " occasioned by

"the neglect or default of" such company or its

servants, has been held not to extend to a loss bv

the theft of a servant of the company without

negligence on their part, that not being a loss liy

neglect or default on their part (V)

.

(a) R. I'. Penibridge, 3 Q. B.

901. For another illustration

see Phillips v. Rees, 24 Q. B. D.

17.

(/;) 33 i't 34 Vict. c. 52 ; R.

r. Wilson, 3 Q. B. D. 42.

{(} 17 .^ IH Vict. c. :il ;

Shaw r. G. W. R., [1894 1

Q. B. 373.
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Again, on the ground that it was to prevent delay

and costs that the Legislature enacted in the 4th

section c>f the Arbitration Act, 1889, that, " before

" deli-ery of any pleadings or taking any other steps

"in the proceedings," any party may apply to the

Court to stay the proceedings, it was held by the

House of Lords, that a defendant who had taken out

a summons and obtained an order for further time

for delivering his defence had taken a step within

the section (a).

The external circumstances which may be thus

referred to, do not however justify a departure from
every meaning of the language of the Act. Their

fimction is limited to suggesting a key to the true

sense, when the words are fairly open to more than
one, and they are to be borne in mind, with the view

of applying the language to what was intended and
of not extending it to what was not intended (/>).

It has been said that unless for some special

reason, cfj., where a provision is of doubtful import,

or employs words of technical meaning, the pre-

existing law is not to be taken into consideration

(a) 52 i^ 53 Vict. c. 49
;

Ford's Hotel Co. r. IJartlett,

[189G] A. C. 1; County Theatres,

r^d. r. Knowles, [1902] 1 K. IJ.

4H0, But the mere filing of

atlidavits in answer to a motion

is iiul •• a step in the pro-

"ccedings " within the section.

Zahnotf r. Hammond, [189S|

2 Ch. 92.

(b) See the dictum of Jessel

M.R. in Hohiie r. Guy, 5 Cli.

D. 905 ; and E. r. Langrisville,

li Q. li. D. 8G.
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in construing a Consolidation Act, which impHes

not only the collection, hut in some respects the

alteration of the law(^/).

Reference has heen occasionally made to what the

framers of the Act, or individual members of the

Legislature intended to do by the enactment, or

understood it to have done. Chief .Justice Hengham
said that he knew better than counsel the meaning
of the 2d Westminster, as he had drawn up that

statute (h). Lord Nottingham claimed that he had

some reason to know the meaning of the Statute of

Frauds, because, he said, it had had its first rise

from \>i, he having brought it into the House of

Lords
, ,. LordKenyon supported his construction

of the statute Anne, c. "20, by the argument that so

accurate a lawyer as Mr. Justice Powell, who had

drawn it, never would have used several words

where one sufficed (</). Lord Field refers to the

improbability that the eminent lawyers who framed

the Judicature Act, 1875, would not have made a

certain exception if they intended it (c). Lord

Hiilsbury has, however, or ore than one occasion,

said that the worst })erso.. .o construe a statute is

(«) Per Lord Ilerschell in

Bk. of England r. Viigliano,

[1891J A. C. 144.

(h) Year liook of 33 Ed. I.

M. Term. (Rolls Ed.) 82.

{<) See Ash /•. Abdy. 3

Swanst. 664.

(d) R. >'. Wallis, 5 T. R. 379.

(r) Cox r. Hakes, 15 App.

Ciis. 506.
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the person who is responsihle for its drafting, for lie

is much disposed to confuse what he intended to do
with the etiect of the hin«,'uage which in tact he
has employed (^0- In determining the meaning of

the ruhric on vestments in the Prayer-hook (enacted
l.y the Uniformity Act, 18 vV 14 Car. II. c. 4), the
Privy Council, in one Ecclesiastical case, referred to

the introduction of a proviso hy the Lords in that

Act, and its rejection hy the Commons, and to the

reasons assigned hy the latter, in the conference
which ensued, for the rejection, as an indication of

the intention of the Legislature (h) ; and in another,
to a discussion hetween the hishops who framed or

revised the ruhric and the Preshyterian divines at

the Savoy Conference in im-), as showing the
meaning attached to it hy the former (r). Lord
Westhury, when CMiancellor, referred to a speech
made hy himself, as Attorney-deneral, in the House
of Commons, in 18(50, in introducing the Bank-
nii)tcy Bill, which was passed into law in the
following year

; and one of his reasons in favour of

the construction which he i)ut on the Act was that
It tallied hest with the intention which the Legisla-
ture (that is, the three hranches of the Legislature)

might he presumed to have •uloi)ted, as it was the
ground on which a|)p]ication had heen made to one

('0 Hilder r. Dexter, [1902] E. 3 P. C. (54^.

^- ^- -•"I- (') Ridsdale /•. Cliftoti, 2 ?.
(/') riehhei-t r. Pui-cliiis, L. D. ,J22.
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of the three. But he ohserved, at the same time,
that he had endeavoured, in forming his opinion,
to divest his mind, as far as possible, of all impres-
sions received from the past, and to consider the
language of the Act as if it had been presented to

him for the tirst time in the case before him (.^i.

The reports furnish other instances (b). But it is

unquestionably a rule that what may be called the
parliamentary history of an enactment is not admis-
sible to explain its meaning {,). Its language can
be regarded only as the language of the three States
of the realm, and the meaning attached to it by its

framers or by individual members of one of those
States cannot control the construction of it {,!).

Indeed, the inference to be drawn from comparing
the language of the Act with the declared intention
of its framers would be that the difference between
the two was not accidental but intentional (<).

(a) He :\re\v, 31 L. J. Bcv.

89.

{b) Ex. <,n-. per Hale C.B. in

Hedworth r. Jnckson, L' ad.

318; McMaster c. Loniax. 2

Myl. A K. 32; Alounsey •.

Ismay, 3 li. ^t C. 486 ; Diuni-

iiiond r. DruniiiioiKl, L. R. 2

Cli. i.5 : Hudson -. Toolli, 3

Q. Ji. J), k;.

(') Sec ox. <,'i-. per Cur. in

R. c. Hen ford College, 3 (^. 15. keld /•. .Jol

D. 707; per Pollock C.B. ui

.\tty.-Gen. v. Sillem, 2 ll.kV.

521, and per Bramwell B. 537.

{(1) Dean of York's Case. 2

Q. B. 34. Per Pollock (.)!.

andParke B. in Martin v. Hem-
niing, 10 Ex. 478 ; Cameron r.

Cameron, 2 M. k K. 2s9

;

Hemstead /•. Pha'nix (jas Co.,

3 H. ct C. 745.

(e) Per Tindal C.J. in Sal-

nison, 2 C. B. 757
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Accordingly, the Dower Act of 3 & 4 Will. IV. was
construed to apply to gavelkind lands, although this

was avo\,edly contrary to the intention of the real

property commissioners who prei)ared that Act ; for

they stated in their report that it was their intention

that it should not extend to lands of that tenure ((()•

Sir Francis Moor, who drew the Statute of Chari-

table Uses, 43 Eliz. c. 4, says, in his reading on it,

that a gift of lands to maintain a chaplain or

minister for divine service, or to maintain schools

for catechising, was not within its meaning, having

been intentionally omitted, lest they should he con-

fiscated ; since religion being variable according to

the pleasure of succeeding princes, that which was
orthodox at one time might be superstitious at an-

other, and so be forfeited (/>) ; but such devises

were nevertheless afterwards held to fall within the

Act ((•). So, what took place before the committee

cannot be invoked for putting a construction on a

private Act {(f). But for the purpose of construing

it the Court would be at liberty to consider the

position of the i)arties concerned, and whether they

could or could not have been before the committee,

and may come to the conclusion that a particular

clause must have been inserted on the application

(<i) Farley /•. Bonhaiii, 2 Payer, Id. 381 ; Grieves ?•. Case,

Jolins. k H. 177. 4 Bro. C. C. 67.

{b) Duke, Char. Uses, 125. Ul) Steele r. Alidhind R. Co.,

(t) Id. 1^4, I'enstred /•. L. R. 1 Ch. 282.

3!^
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of a party who was present, and for the i)rotection

of his interests alone (^0.

Anotlier class of external circumstances which
have, under peculiar circumstances, heen sometimes
taken into consideration in construing a statute,

consists of acts done under it ; for usage may deter-

mine the meaning of the language, at all events

when the meaning is not free from amhiguity (/>).

SECTION IV. THE CONTEXT—EARLIER AND LATER

ACTS—ANALOGOUS ACTS.

Passing from the external history of the statute to

its contents, it is an elementary rule that construc-

tion is to be made of all the i)arts together, and not

of one part only by itself (t). Incivile est, nisi tota

lege perspecta, una aliqua particula ejus })roposita,

judicare vel respondere (//). Such a survey is always

indisi)ensable,even when thewords are the plainest (<);

for the true meaning of any passage is that which

best harmonises with the subject, and with every

(n) Tiitt' Vale R. Co. r.

Davis, [1894] 1 Q. B. 44, but

see [1895] A. C. 542, where the

decision is reversed.

(b) See ex. gr. R. r. Lever-

son, L. R. 4 Q. K 394, and

otiier cases referred to inf.

Ciiap. XI, Sec. I.

Co]lej,'e Case, 3 Rep. 59b. I\.r

Lord Blackburn in Turquand

'•. Board of Trade, 11 App. Cas.

286.

{(1) Dig. 1, 3. 34.

(e) Per Lord Esher M.R. and

Fry L..T. in Lancashire and

Yorks. R. Co, ', Knowles. 2[>

(() Co. Litt. .381a ; Lincoln Q. B. D. 391.
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other passage of the statute. If one section of an
Act, for instance, required that "notice " shouhl he
" j,'iven," a verhal notice would prohahly he sutHcient

;

hut if a suhsequent section provided that it shouhl

he '« served " on a person, or " left " with him, or in

a |)articular manner or place, it would ohviously show
that a written notice was intended {<i). The 2nd
section of Lord Tenterden's Prescriijtion Act, 2 & 8
Will. IV. c. 71, in protecting " any right of connnon "

from disturhance after certain periods of enjoyment,
uses an expression which unamhiguously includes all

rights of common, that is, those in gross as well as

those appurtenant. But the 5th section, which, in

l)roviding a form of pleading to he api)lical)le to all

rights within the Act, gives a form which could, from
its nature, he applicahle only to rights api)urtenant,

shows that the wide exju-esHion in the earlier section

Wiisusedin the restricted sense of a right of common
iil)l)urtenant (/>). So, in the Dower Act. of 8 & 4
Will. IV. c. 105, the word " land," which it defines

as including manors, messuages, and all other

hereditaments, hoth corporeal and incorimreal,

except such as are not liahle to dower, was held not
to include copyhold lands ; hecause the (ith section,

(u) 43 & 44 Vict. c. 42; 2 See Exp. Poitingell, [1892J 1

^^. ct M. c. 5 ; Movl /'. Jen- Q. B. 15.

kins, HQ.B.D. 116; Wilson >:

Xiij[htinfrale, 8 Q. B. 1034 ; R.

"• Sliuniier, 17 Q. B. D. 323.

{!>) Sliuttleworth ,: Le Fle-

ming, 19 C. B. N. S. G87.
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which provides that a widow kIuiH not he entitled to

dower, when '' tiie (h?ed " hy wiiicli the hind was

conveyed to her hushand contains a declaration to

that effect, showed that only hinds which weic

transferahle hy deed were within tlie contemplation

of the Legislatnre {a). So a colonial statute whidi

required an executor to file particulars of the

*' personal estate " of the testator was held to refer

to such i)ersonal estate only as was held hy the

testator in the colony, it heing clear that in other

parts of the context a nuniher of similar expressions

had to he suhjected to limitations or qualifications of

the same nature. One of the safest guides, it was

said, to the construction of sweeping general words,

which are dif^cnlt to apjily in their full literal sense,

is to examine other words of like import in the same

instrument, and to see what limitations must he

imposed on them ; and if it is found that a number

of such expressions have to he suhjected to limita-

tions and qualifications, and that such limitations

and qualifications are of the same nature, that forms

a strong argument for suhjecting the expression in

dispute to a like limitation and qualification //).

Where one section of an Act empowered the Board

of Trade, when it had " reason to helieve " that a

ship could not go to sea without serious danger to

((/) Smith i\ Adams, 5 De G.

M. & G. 712 ; Powdrell r. Jones,

2 Sm. iV G. 407. Conip. Doe Cas. 82.

". Waterton, 3 B. & Aid. 1411.

(h) Blackwood v. E., 8 Ai)]!.
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human life, to detain it for Hurvey ; and another ^'avo

the shipowner a right to compensation if it appeared

tliat there was not reasonable cause for its detention,

hy reason of the condition of the ship or the act or

default of the owner ; it was lu-ld that the latter

section so modified the sense of the earlier one,

that the Board of Trade would he liahle to com-
pensate the owner, though it had reusonahle ground

for helief when it ordered the detention, if it appeared

from the evidence at the trial that a person of

ordinary skill would have thought that there was no
reasonahle ground for detention (a).

80, where one section of the 25 & 2(» Vict. c. lO'i,

enacted, that if "any huilding " projecting heyond
the general line of the street was pulled down, the

Board of Works might order it to he set hack, giving

compensation; and the next enacted that under

certain circumstances "no huilding" should be

erected in any street, without the consent of the

Board, beyond the general line ; the latter section,

which, per se, would have included alterations,

whether on new sites or old, was confined by the

former to buildings erected on land which had been

hitherto vacant (/>). Where one section of an Act
(a) Thompson r. Farrer, 9 Worley v. St. Mary Abbotts,

Q. B. D. 372. [1892] 2 Ch. 404. And see

(h) Lord Auckland v. West- Doe r. Olley, 12 A. & E. 481

;

minster Board of Works, L. R. Lavy v. L. C. C, [1895] 2 Q. B.
7 Ch. 597 ; Wendon r. L. C C 577.

[1894] 1 Q. B. 812. Conip.
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* 5

imposed u ptMHilty for wiling "hh una<lnlt«'rat»'(l
"

articles of food which are in fact adulterated ; and

another declared that a person who Hold an artich'

of food •' knowing it to have heen mixed with another

"suhstance to increase its hulk or weight," and did

not, in selling it, declare the admixture to the pur-

chaser, should he deemed to have sold an adulterated

article, the difterent wording of the two sections

showed that under the former the selh^r would he

liahle though he was ignorant of the adulteration {<n.

A i)rovision in an Enclosure Act which reserved to

the lord his right to minerals, and to work them us

fully as if the Act had not heen passed, and without

l)aying compensation, is materially limited hy a

direction that " highways should he set out over the

" land ;
" for this latter provision would preclude him

from WO] king the minerals under the highways with-

out leaving ade(piate support (/>). One section of tlif

Companies Act of 18()2, which enacts that where a

company is heing wound up hy the Court, or under

its sui)ervision, any distress or execution put in force

against the property of the company after the com-

mencement of the winding up " shall he void to all

" intents," is so modified hy another whicl. enacts

(a) 35 & 3G Vict. c. 74
;

Fitzpatiick r. Kelly, L. R. 8

Q. B. 337. Set! also Core ".

James, L. R. 7 Q. li. 135; and

Roberts /'. Ej^ertoi:, L. li. [)

Q. B. 494.

(b) Benfieldside Local Boiud

'•. Consett Iron Co., 3 Ex. I).

54.
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that when an order for winding up iias been made,
no action or other proceeding Hhall he proceeded

with against the company, except with tlie leave of

the Court, that its trut nu'aning and effect is only

to invalidate the proceedings which it pronounces
void, when the Court (h)es not sanction them (w).

The clause in the Ballot Act of 187*2 which in

express terms recpiires the presiding officer at each

station to exclude all persons except the clerks, the

agents of the candidates, and the constables on duty,

was found to include also the candidates themselves

in the exception, since a subsequent clause provides

that a candidate may be present * any place at

which his agent may attend (/»). T.e words of s. 1

of the Fine Arts Copyright Act, 18(52, which give to

the author of every original painting the sole and
exclusive right of copying, engraving, reproducing,

and nniltiplying sucb painting, and the design

thereof, by any means, and of any size, are seen to

he ina[)plical)le to a reiuesentation of a painting by

a hihleait riraiit, when reference is made to subse-

(juent sections, which empower the owner of the

copyright to obtain a forfeiture of the piratical

imitations (r). In all these instances, the Legisla-

ture supplied in the context the key to the meaning

(o) lie The London Cotton

Co., L. R. 2 Eq. 53.

[b) 35 & 36 Vict. c. 33, s. 9,

<^i. 21 &, 51 ; Clementson c.

Mason, L. R, 10 C. P. 209.

(c) 25 it 26 Vict. c. 6H

;

Hanfstaengl r. Empire Palace,

[1894] 2 Ch. 1.
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in wliicli it used expressions which seemed free from

doubt ; and that meaning, it is obvious, was not that

which literally or primarily belonged to them.

Where the later of two Acts required that it and

the earlier Act should, so far as was consistent with

their tenor, be construed as one, an enactment in

the later statute that nothing in it should include

debentures was held to extend to exclude debentures

from the earlier one also (o). It has been observed,

however, that when an Act embodies several distinct

Acts, one part throws no further light on the other

parts than would be cast upon them by separate and

distinct enactments to the same effect (//).

Where a single section of an Act is introduced

into another Act, it must be read in the sense which

it bore in the original Act from which it is taken,

and consequently it is legitimate to refer to all the

rest of that Act in order to ascertain what the

section meant, though those other sections are not

incorporated in the new Act (c).

Where there are earlier Acts relating to the same

subject, the survey must extend to them ((/) ; for all

(a) Road r. Joannon, 25

Q. B. D. 3C0; Exp. Lowe,

[1891] 1 Ch. G27.

{b) Per Ttinioi- L.J. in Cope

Doliei ty, 4 K. iV; J. 367. As

186, 697.

((•) Per Lord Blackburn in

Mayor of Portsmouth r. Sniitli,

10 App. Cas. 371.

(d) In E. /'. Titterton,
[181).jJ

to incorporating,' Acts in others, 2 Q. B. at p. 67, Lord Russoil

see Knili r. Towse, 24 Q. B. D. of Ki'.lowen C.J. observes that
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are, for the purposes of constriTction, considered as
forming one homogeneous and consistent hody of
law(^/), and each of them may exphiin and ehicidate
every other part of the common system to whicli it

l.elongs. For instance, a l)ye-Ia\v which authorised
the eU'ction of "any i)erson " to he Chamherlain of
the City of London would ))(> construed so as to
liarmonise, and not to conflict, with an earlier one
which limited the appointment to persons possessed
of a certain qualification, and -any person " would
ho understood to mean only any eligihle person (/>).

Where a question arose as to whether the Admiralty
Court Act, 24 Vict. c. 10, which gives that Court
jurisdiction over any claim tor "damage" done
In any ship, included injuries done to i)ersons hy
collision

;
one reason for deciding in the negative

was that in other Acts in [)ari materia, loss of life

and personal injury, on the one hand, and loss and
damage to sliips and other property, on the other,
appeared invariahly treated distinctly, and the word
'• damage " was nowhere, in them, applied to injuries
to the person (»•). So, the expression " possession

"

• it is proper to refer to earlier H. L. 13(5, prr Lord Truro.
"Acts ill pari materia only (/') Tobacco Pipe Makers -.

••\vlieretliereisaiiaiiil)i{,niity." Woodroffe, 7 R .t C. 83H, over-

(") K. '. Loxdale, 1 Hurr. I'lilin;^- Oxford /•. Wildgoose, 3
no, /«T Lord Mansfield; Duck Lev. 293.

". AddiM^ton, 4 T. R. 447 : (<•) Smith .. iirown, L. K. 6
Pal.n,.r's Case, 1 Leach, 3or, ; Q. H. 729. But see the judg-
McWiiiiiun ,., Adams. 1 Macq. ment of Bafj-alluv L.J. in The

4
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in the '2()tli section of the liefonn Act of 1832, w hitli

enacts that no person shall he re«,nstere(l in respect

of his estate or interest in land as a freeholder,

unless he has heen " in actual ])ossrssion " of it for

six months, was construed in the same sense as in

the Statute of Uses, which declares that the i)ers()n

who has the use of the land is to he deemed in

lawful " possession " of it ; and consequently the

grantee of a rent-charge hy a conveyance oi)eratin<,'

under the latter statute was hrld to he in possession

of it, within the meaning of the Reform Act, from

the date of the execution of the deed ('/) ; though a

grantee under a common law conveyance would not

he in possession, within the same Act, until he liad

received a payment of the rent-charge (/*). Tlif

Reform Act of IHC)?, 30 .^- 31 Vict. c. 102, which

requires, as a (pialitication, that the voter shall have

paid all poor rates (c) which have hecome payaMe

hy him up to the preceding 5th of January, was

construed hy the light of the earlier enactments on

the same suhject, as confined to rates made after

the 5th of January of the ]n-eceding, and ])ayal)le

up to 5th of Jaiiuary of the (jualifying year((/i.

Franconia, 2 P. I). 174 cl C. B. 217; Orme's Case, [>. I!.

seqq., aiul The Tlieta, [1H94]

P. 280.

((/) Ileelis /•. JJlaiii, 18 C. B.

N. S. 90; HadtielcVs Case,

L. R. 8 C. P 300.

(h) Murray r. Thorniley, 2

S C. P. 281.

{() As to the meaning- oi

"poor rate," see Ash r. Xiclini!.

[1905] 1 K. B. 139.

{(]) Cull r. Austin, L. K. 7

C. P. 227.



UKFERKXCK To LATEK ACTS. 51

\

llie 12 ct 18 Vict. c. IOC, s. 118, whicli directs the
discharge of a hankrni)t vvlio has heen arrested for
debt in coining to surrender, on production of the
order of protection, and imposes a penalty on " any
"officer" who "detains" him, was construed by
reference to th(- 5 (ieo. II. c. 8, s. 5, which imposes
a penalty on the officer uho arrests a hankrupt
under such circumstances, as applying onlv to the
officer who mak(>s the arrest, hut not to the jailor
who detains him i).

Not only is the later Act construed hy the light of
the earlier, hut it sometimes furnishes" a legislative
interpretation of the earlier. Thus chapttn- 28 of
Magna Charta (5) Hen. III.), which provides that
•• all weirs shall he put down through Thames and
'• Meuway, and through all England, except hv the
-sea-coast," was held to apply onlv to navigahle
livers, because the 25 Ed. III. and ot'her subsequent
statutes spoke of it as having been passed to pre-
vent obstruction to navigation (/>). To determine the
moaning of the word " broker," in the Anne, c 1(5

the Jiubble Act ((5 Geo. 1. c. 18), ,,assed twelve vears'
later, was referred to, where the same term" was
'i;^<'«l ('). In s. 290 of th(^ Merchant Shipping Act
of 1854, which enacted that damage arising from non-

(") Myois /'. Veitcl), L. R. 4

V. B. ()49.

('') -'OK.l. III. Stat. 4, c. 4:

Hulle /. Wliyte, L. R. 3 Q. B.

2cS(i
; Callis on Sewers, 2o8.

((•) Clarke r. Powell, 4 B. &
Ad. S4C5: Smith -. Lindo, 4

C. B. N. s. mb.
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observaiU'O of tlie sailinj^ rules should ])riiiiri fiicit'

!)(' deemed to luive been occ-asioned ])y " the wilful

'•default " of the person in ehar-,'e of the deck, the

expression "wilful default "' was construed by tlie

li<,'ht of tiie later Shipping Act of iHCri, the •24th sec-

tion of which declares that the ship which occasioned

the collision shall be deemed to l)e"in fault." as

inchiding a ne<^di^'ent as well as a cruninal fault (<i).

]iut where one Act (1 iV 2 Vict. c. 110, s. IH) ^^ave

the eflect of jiulgments to rules of Court, for the

payment of money, and a later one (the Connuoii

Law Procedure Act, IH'A, s. (U)) authorised creditors

who obtained judjj^ment to recover the amount by

the new i)rocess. which it introduced, of forei^ni

attachment, it was held that this remedy did not

ai)ply to rules of Court, the object of the former

Act appearing to be merely to i,nve to rules the then

existing remedies of judgments, and of the latter,

to confine the new remedy to judgments in the

strict acceptation of the term (/*).

(leneral rules and forms made under the authority

of an Act which enacted that they should have the

same force as if they had been included in it have

also been referred to for the i)urpose of assisting in

the interpr(>tation of the Act (<). And now by the

(,0 (IHU-'. The Screw Collier Q. 1?. IS; Hest v. Pemi.roke,

Co.. L. R. 1 C. P (ill. I'rr 1.. K. H Q. B. 3G3.

\Vi!les,I. (') /.''• Amlrew. I Cli. 1».

(/-) 7.V Fninkhuul, L. H. H :{;jS
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Interpvi'tatioii Act. IHHU, s. HI, it is ))i-ovi(l«'(l that

rules, orders, etr., iiiude under an Act shall he con-

strued as using expressions in the same sense as the

Act (o).

The language and provisions of expired and

repealed Acts on the same suhject, and the construc-

tion which they have antlioritatively received, are

also to he taken into consideration ; for it is

presumed that the Jjegislature uses the same

language in the same sense, when dealing at

ditit . nt times with the same suhject, and also that

any change of language is some indication of a

change of intention (h). Thus, the 2()'2nd section of

the Bankrui)t Act of 1H4',), which made " void " all

securities given hy a l)ankrupt to a creditor to induce

the latter to forhear ojjposition to the hankru})t's

certificate, was construed in the same sense as that

which had heen given to the same provision in the

earlier and repealed Bankrupt Act of the () (reo.IV. (<),

What was meant in the Vagrant Act, 5 Geo. IV.

c. 88, hy "running away, leaving his or her child

•• chargeahle to the parish," was determined hy

referring to the earlier Act of 5 (ieo. I., which spoke

Id) o2 .'c 03 Vict. c. tiiJ. Sec (.) <;oltlsiiii(l '•. Htuupton, o

Institute of Piitent A}.':eiits /•. C. B. N. S. !)1 ; see also Kxp.

J>ock\voo(l, [l,s<J4j A. C. ;Jt)0, Copeiiuul, 2 De C. M. .t (i.

post, p. 75. *JH.

(h) See Cluip. XI, See. 111.



64 INTERPHKTATION OF STATUTES.

of [MTHons who " run or go away from their abodes
" into other counties or phices, and sometimes out

"of the kingdom,' and was therefore held not to

apply to a woman who left her children at the door
of the workhouse, and returned to her usual abode
in the town, where the workhouse was situated {a).

AVhere a repealed Act imposed a i)enalty on the

owner of cattle found lying on a highway " without
" a keeper," and the same [)rovision was re-enacted

without the last words, the omission was construed
as obviously showing the intention that the presence
of a keeper should no longer absolve the owner from
liability {h).

Where a part of an Act has been repealed, it

must, although not of operative force, still be taken

into consideration in construing the rest, for it

is part of the history of the new Act (r). If, for

instance, an Act which imjiosed a duty on race-

horses, cabhorses, and all other horses were repealed

as regards racehorses, the remaining words would
still obviously include them, if the enactment
were read as if the rei)ealed words had never formed
a ])art of it {<!). Where a statute imposed a duty

{<n Cuinl)ridf,'e Union /•. Pun-. Moah, Dearsl. it P. 626 ; luxp.

10 C. n. X. S. 9i), prr Byks Goiely, 34 L. J. Bey. 1.

•^-
('•) See pp. 31, 32.

{/>) 27 .;• 2H Vict. c. 101, s. {,!) Per Bramweli L..I. in

2o
; Lawrence /. Kinp, L. R. Attorney - (ieneral r. Lamp-

3 Q. B. 34,j
; see also R. ;•. lough, 3 Ex. D. 214.
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on artificial mineral waters and on all other waters

to be used as medicines, and the dutv on artificial

mineral waters was afterwards repealed, the repealed

words were held essential for determining whether

what still subsisted of the Act, though wide enough

to include artificial waters, was intended to include

them (<(). It has been said, however, to be an

extremely hazardous proceeding to refer to provisions

which have been absolutely repealed, in order to

ascertain what the Legislature meant to enact in

their stead, though there may possibly be

occasions on which such a reference would be

legitimate (h).

The construction which has been put u[)on Acts

of similar scope on similar subjects, even though

tlie language should be different, should for a similar

reason be referred to. Thus, the Insolvent Act,

1 i 2 Vict. c. 110, s. 37, which vested in the pro-

visional assignee all the insolvent's debts which

l)ecame due to him before his discharge, received

the same construction as a similar provision in the

Bankrupt Act of Geo. IV. ('). The provision of

the IJ Geo. IV. c. 14, requiring that an acknow-

ledgment to take a debt out of the Statute of Limita-

tions should be signed " by the party chargeable

((() Attorney - General r.

Liimplough, 3 Ex D. '214.

{b) Per Lord Watson in

Bradlaugh v. Clarke, 8 App.

Cas. 354.

(t) Jackson v. Burnliam, 8

Ex. 173 ; Herbert v. Saver, 5

Q. B. 965. 131
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" ther(4)v," was hold not to include an acknowled«'-

nient by his agent, on the ground that when tlic

Legislature intended to include the signature of

agents, not only in other Statutes of Limitations,

but also in several sections of the Statute of Frauds,

one of which was recited in the Act, express words

had been used for the purpose (f/). So the repealed

('ounty Court Act of 18()7, which gave jurisdiction

in ejectment when the value of the tenement did

not exceed twenty pounds, was construed, as regards

the measure of value, by reference to the Parlia-

mentary Assessment Act (/*). That which was held

a sufficient signature to a will or contract under tlir

Statute of Frauds (r) was held for that reason

sufficient under the Bankrupt Act, (5 Geo. IV. c. 1(1,

8. 181 ((/), under the Statute of Limitations (<). and

under the Registration of Voters Act ( /).

But where the Acts are not in i)ari materia, it is

fallacious to take the construction which has bctn

((() Hydu ''. Johnson, 2 Binj^.

N. C. 77().

(i) 31 & 3-2 Vict. c. 142, s.

11 ; Elston r. Rose, L. R. 4

Q. B. 4. See now the County

Court Acts, 188H, s. o9, and

1903, s. 3, under whicli the

vakie Iiiis heen raised to one

hundred pounds.

(c) Leniayne *•. Stanley, 3

Lev. 1 ; Kni^liL <. Crocklord,

1 Ksp. 190; Hul)ert r. Tk -

lierne, 3 M. A Gr. 743.

(d) Of^ilvie r. Foljanilic. 'i

Mer. ')S ; Kirkpatrick r. Tattti-

sall, 13 M. & W. 760.

(r) LobI) r. Stanley, ') Q. 15.

o74, jicr Patteson J.

(/) 6 it 7 Vict. c. IS, s. 17:

Bennett r. Brunlitt, L. K. -i

C. P. 28. Comp. R. r. Cowp. r,

24 Q. B. D. 60, 533.
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put n|)on oiu* as a ^'ni(l«' to the constriutioii of

unotlier("). For instance, the nicanin*,' put on the

word "«,'oo(ls" in the reputed ownersliip clause of

tlie Bankrupt Acts would he no «,'uide to its meaning'

in tlie 17tli section of tlie Statute of Frauds, not

only hecause the words associated with it are

different, hut hecause the ohjects of the Act are

wholly different (/*). For the same reason, the

Parochial Assessment Act. (*» iV 7 Will. I\. c. ',)(>,

was held to throw no light on the meaning of •• the

" dear yearly value" of a tenement which (|ualilied

a voter under the Heform .\ct of l.s;V2(-). jJecause

chamhers are "a house " for the purposes of assess-

ment to a i)Oor rate under the 48 Eliz. c. 2 {<l), of

gaining a settlement under the (» (ieo. IV. c. 57 (,),

of (pialifying for a vote under the IJeform Act of

1H;}'2 (/), and also as a [dace in which a hurglary

might he connnitted (//). \ did not follow that the

KM Dewhurst c Fieliluii, 7

M. .^ Gr. 187, per Miuile J.;

i:.vif r. Waller, o H. & X. 460,

y»r/ Wilde B.; itV Lorddeniiil's

KstuU", [lH<);j] :jch. irA.

{In Humble >'. Mitchell, 11

A. .t H. 205.

(r) 2 Will. IV. c. 45, s. -27

it'peiiled l)Ut le-eiiacted with

iiioditications in 48 A 4'J Viet.

^•. 3, s. 5) ; Colvill r. Wood, 2

C". B. 21U ; JJohhs /'. (Jraml

.lime. W. Ws., Ij App. Cas. 4'J.

(il) H. r. St. (ie()rj,'e's I'nioii,

L. H. 7 (,). H. DO. Com)). ],',

H.niuard, 24 (.}. R I). 71 : h'r

Noideiifclt, |18;)5; IQ. H. 151.

{'') R. r. Ishwoith, 5 A. .t

K. 2()1.

(/) IleiU'ette *'. Hoolh, 15

C. H. X. H. 500.

('/) Evans' Case, Cro. Car.

47:1.
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sjiiiH' mninin^' was to he a'wvu to the expression in

tlie 4H (ieo. III. f. of), whicli imposed u duty on

"inlmhited houses" (n). A hicycle, wliich is ii

" cjirriji^'e " within an enactment against furious

driving, would not neeessarilv i)e also a earrini/e

under a turnpike Act which imposed a toll on

carriages imiJcMed hy steam or other agency {!>).

It may he adch'd that in construing Acts of a

private or local character, such as railway Acts, the

Courts do not shut their eyes to the fact that

special clauses, frequently found end)odied in them,
are in etiect private arrangements hetween the pro-

moters and particidar persons ; and are not inserted

hy the Jjegislature as i)art of a general scheme of

legislation, hut are simj)ly introduced at the recpiest

of the parties concerned. If the general provisions

of such Acts were to override such special clauses,

those in whose favour the latter are inserted would
have a just claim to he heard in Committee on every

clause of the Act, which would make it impossihle

to conduct any i)rivate legislation («•). Such speci;'l

clauses are therefore treated as isolated, and forei«ni

(") Attorney - Geiieial '•.

West minster Cluinibers Assoc,

1 Ex. I). 4()9 : Grant r. Lun^'-

ston, [1900^ A. C. 3H;J. See

also K. r. Oxford (V.C). L. R.

7 Q. H. 471.

(/') Williams ,: EiJi^, o Q.

B. D. 175. See also Simpson

'•. Teignmoutii Co., [1903] 1

K. B. 40o ; Smith /-. Kynners-

ley, 1(3. 78H.

((•) IW Jessel M.R. in Ta> -

lor r. Oldham, 4 Ch. D. 410.
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to tlip rest of the Act ; so tluit tlu-ii- wor(liiij», t-on-

tmry to the general rule, is not to he regarded as

throwing any Hght on the fonstrnt'tion of it(*().

SKCTION v.—THK TITI.K—TIIK I'llKAMMLK—MAHOINAL

XOTKS

—

HtHKIdLK—HILKS AM) OHDKHS.

Originally, hills in Tarlianient were mere petitions

to the King. They were entered on the rolls of

Parliament, with the King's :inswer ; and at the end
of the session, the Judges drew up these records into

statutes to which they gave a title (/>). In the

execution of their task, they occasionally made addi-

tions, omissions, and alterations; hut the practice

ceased in the reign of Henry VI,, when hills in the

form of statutes without titles were introduced (<•).

The title was first added ahout the eleventh year of

Henry VII. (//). In the Lords the original title of a

hill is ameii ed at any stage at which amendments
are admissihle, when alt«M-ations in the hody of the

hill have rendered any change in the title necessary
;

l)ut in the Commons, the original title is not

amended, during the progress of the hill, to render

it conformahle with amendments which may have
been made to the hill since its tirst introduction.

(^0 Prr Lord Cairns in East

London R. Co. x. Whitechurch,

L. R. 7 H. L. 89.

(/') Co. Litt. 272a.

(') Per Lord MacclesHeld,

sc (h'fendemh), 16 St. Tr. 13H!t

:

May, Parlmy. Pr., 10th ed.

chap. 19, p. 434.

{(I) Barrington, Obs. Stat.

403.
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nnlcHs tln' Hoiisi' ii^rrc to «livi<h' oiir hill into two.

or comlMiU' two into oiw, or tlu' Connnitt*'*' Iium'

amended t\w titU'. Siuli iiinciHlnuMits arr at'conl-

in^ly off»'r«'il to tlu' tith' on tli*- third r«'adiii«,' stii^T

of a hill (.«). Th«' tith' is aluays oji tin- roll (/»).

Althon^^li the title of a statute was n-co^niised ami

attached to it hv I'arliament, luuneroiis jiidiciiii

decisions or dicta, from liord Coke's to modern

times, considered it not a part of the statute, and

theref(ne to he exchuh-d from consideration in

coJistruin^' the statute. '• The title cannot In

"resorted to," says Ijord Cottenham, "in con-

"struiiiK the enactment "(.). "The title, thou«,'li

" it has occasionally heen referred to as aiding'

" in the construction of an Ac. is certainly no

"part of the law," it is said hy the Court of

Exchequer, in a well-known and considered judj,'-

ment, " and, in strictness, ou<^ht not to he taken

" into consideration at all "
(</). And Lord Denman

(0 May. I'ailiny. IV, lOili

««i. c-liiip. 19, p. 173.

(/') /'fr.less(>lM.R.iiiSuttuM

••. Sutton, 22 CI). 1). 511.

((•) Huntir r. Xockokis, 1

MfX. .V (lord, (i.'jl.

'/, /'<•/ Cur. in Siilkfld /•.

Jolinson, 2 Ex. 2H3, citiuy Lurcl

Coke in I'owlter's Case, 11

Jiep. :m)- Lord Holt in Mills

•. Wiikius, G Mod. ()2

Lord ilardwicke in .\ttv)ni(\-

(ieneral <'. Wuymoutli, Anilil.

22 ; Lord MansHeld in H. .

Williams, 1 \V. HI. [)',. S.

,

also Chance r. Adams, 1 Loiil

liaym. 77 ; and jx'r Byles .1. in

Shrewsbury r. Scott, (5 C. H.

X. H. 1 ;
jwr Lord St. Leonar(l>

in .Jett'reys ><. lioosey, 4 iL L.

'.>82
; iH'r Grove J. in M(jnint

'. Taylor, 1 Ex. U l'J4 ;
j.rr
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r«>nuu'kt>(l that the Conrt Inid often Iiiid that

down («().

The rule was not, indeed. in\aiiahl\ ohserved (/») ;

for the mind, when laltourin^' to thscover the desij^Mi

of the fje^ishiture, natnrallv sei/ed on evervthinj^

from which aid conhl he derived |i i ; and it is

now setth'«l hiw that the tith- of ii statnte is

an important part of the Act («/). and niav he

refened to for th«' pnrpose o* ascertaining^ its

<,'eneral scope (»).

riv, the hVformerly, tlie nni was, at one ot its stages, en-

},'rossed withtmt punctuation on parchment ( / 1
; hut

as neither the nnirj^inal notes nor the punctu.'.tion

appeared on the roll, they formed no parts of tlie

Act ((/). This practice was discontimied in 1H4U,

Willi's,!, ill Cliiy<l<>n r. (irccii,

I-. H. ;J C. V. r)'22: and the

Aincricaii casr, IliuUlen '. The

Colloctor, .') Wallace, ilO.

(a) R. c. Wilcock. 7 Q. B.

•i-2'J.

(/>) See ex. K>- R- ''• Wiifjlit,

I A. \- E. 44(5 ; Alexaiuler -•.

Newman, 2 C. R 141 ; Taylor

''. Newman, 4 liest it S. W.j ;

Raw ley r. Kawley, 1 Q. B. D.

4()(;; lieiilley r. Rotlieraiii, 4

Cli. I). 588 ; East and West

liuliii Docks /', Shaw. .S9 Cii,

I). o31
; jwr Selboine L.C in

MiddU'sex .lustices c R., i)

App. ( .1 .. 77-2.

{() I'l'i Cur. ill C. S. /'.

Kisher. 2 Craiich, ;iH() ; U, S. -•.

Palmer, 3 Wheat. (Wl.

(<l) I'll Lindley M.R. in

Fielding' /•. Morley Cor|)ora-

tioii, [1899] 1 Ch. -.i.

((') /'(•/ Lord Macnaj,'hten

in Ffiiton /•. Thorley, 1903]

A. ('. 447.

(/; 1 HI. Com. (Ed. 1770)

183.

(;,/) Marrin<»ton, Obs. on Stat.

394 ; set! Burrow t\ Wadkin,



3i.
Ill

fi2 INTKHl'HKTATIOX OF STATI TKS.

since which time the record of the statutes is a copy

ininted on velhnn hy th<' Queen's jn-inter (,i). Both
nuirtifinal notes and jmnctuation now appear on

the rolls of Parliament; nevertheless, they are not

taken as parts of the statute (/;).

'Jie indorsement hy the Clerk of the Parliaments
of the date of the passin<r of the Act is i)art of it

since 1708 (r).

No introductory words are necessary to each
section (*/).

The preanil)le/of a statute has heen said to he a

K'ood means to find out its meanin<,^ and, as it were,

a key to the understandin<,' of it ; and as it usually

states, or professes to state, the ^rpneral ohject and
i>.:ention of the Le<,Mslature in passinfr the enact-

ment, it may le«,Mtiniately he consulted for the

purpose of solvinj,^ any amhi^niity, or of fixin«? tli<'

meaning of words which niav have more than one.

24 Boiiv. 327 ; and tlio jud^r.

iiU'iit f)f cranio J. ill R. /.. ()|,1-

lia.ii, 21 ].. J. M. C. 134.

('I) May, ]'hi]. P.. lOtli ed.

cliaj). 19, p. 4H(;.

(/',) I'll- Willes J. ill Clay-

ilon /•. (licoii, L. R. 3 (*. P.

o21
;
jH'i .lairu's L.J. in Attor-

ney-General r. (;. ]•:. R. Co.,

11 Cli. 1). 4(irj
; per .Jessel

if.R. ill Hutton r. Sutton, 22

Ch. I). 51.3, retractin;^- hi.

<)))iiii()ii in 7iV Veiiour, 2 C'li.

1). o2o : 1111(1 jKT Lord Eslicr

•M.H. in Duke of Devonshiiv

'•. O'Connor, l'4 Q. B. I). 47S:

and see R. /-. Miiverton, .').\,\

K. S41.

(<•) ;{3(;e(). III. c. 13.

((I) 'y2 \- o3 Viet. c. ('.:(,

s S.
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I

or of keeping the effect of the Act within its real

scope, whenever tlie enacting; part is in any of these

respects opentodouht (<i). Tln.s, '<i: H,e 21) (ieo. III.

c. 107, s. 3, which enipow led ev< ly i' rson who
had served in the mihtia an(. w ';- n'iirii< .,, to set up
in Lrade in a corjjorate town, as {..;)- as sohh'ers

might under an earher enactment, and dechired

that " no such niiHtianian " shouhl l)e reniovahh'

from the town until he hecanie chargeahle,— it heing

open to douht whether this expr<'ssion included all

married militiamen, or oidy married militiamen,

who had set up in trade in towns, the preand)le of

the earlier Act fixed the latter as the true construc-

tion, as it was stated that the mischief to he

remedied was the state of the law which prevented

soldiers from setting up in trade in corporate

towns (/*), So, as an Act which authorised aliens who
'• shall have heen resident " in the country for two
years, to hold land, might either he limited to

l)ersons who had so resided ])efore the passing of

the Act, or (>xtend to those who should at any time

reside for the required time, the preamhle was
resorted to in order to determine which of the two

((') Bac. Al). Stat. (I.)2; Co. N. Y. R«p. .'W9; per Lord
i.itt. T'Ja, 4 Inst. 030, Plowd. Solhornt." in Turquaml r. Board
'.m-, Halton /•. Cove, 1 B. .^ of Trade, 11 App. Cas. 28(5.

Ad. ."wH; Beard v. Rowan, 9 (h) li r. Uwenop, 3 T. K.

Peters, 317 ; The People r. 133.

Utica Insurance Co., 16 Jotnis.
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iiif'iniiii<,fs Wiis the most ii<^n»e)il»U' to the ))olicv aud

object of the Act ; and as it recited that aliens were

prevented hy law from holdin<^' lands in the State.

and it was the int(M-est of the State that siuli

proliihitions should he done away with, it showed

that the formei' construction was less ada|)ted to

^ive etiiecl to the intention of tlu' Le<^islature than

the latter {a). Tiie iJJTth section of the Bankrupt

Act of 1H4U. which enacted that a judj^e's order to

si<,ni judgment, j^iven hy a trader defendant, should

he void if not filed, was held limited to traders who

became bankrupt by the headinf^ prefixed to the

section which professed to enact it *' with respect to

"transactions with the i)aid<rupt"" {h). A wider

construction, it may be added, would have had the

unjust effect of enablinjj; tiie Trader who had not

become bankrui)t to set aside as void his own

deliberate act, an intention not to be imputed to tiie

rie<,nslatme, if the lan»i;uaj<e admits of any other

meanin<J! [<). The iHth section of tiie 12 A: l;-5 Vict.

c. 45 which enacted that "any order" of Quarter

Sessions might be removed to the Queen's Bench

for enforcement, was similarly confined to orders in

upix'al cases, by the ))reamble, which, in reciting

tiiat it was expedient that the hiw should be made

uniform in cases of api)eal, sliowed the limited scope

IV'tcrs, 301.

[Ii] liryiin

Kowiui. !l

Cliild, "> Ex.

;JGS.

{() See Chap. VIII., Sec.

III.
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of the Act {<i). Under i statuto which enacted that

when a person came into the occni)ation of premises

for which the preceding tenant was rated to the

])G,;r, the old and new occupants sliould he liahle to

the rate in proportion to the time of their occupation,

the question arose wheth«>r either, and if so, which
of them, was to pay for the inttn-val i)etween the

removal and the heginningof the second occupation
;

and this was detcn-mined hv the i)reand)l(\ which,

hy reciting that in consequence of rated occupiers

removing without paying their rates, and other

persons entering and occupying the i)remises for a

part of the year, great sums were lost to the parish,

showed that the ohject of the Act was not to make
an equitahle adjustment hetween the two oi-cnpiers.

l)ut to protect the i)arish from loss. It was therefore

held that the rates were i)ayahle for the interval

hetween the two occupations, and that the hurden
fell on the outgoing tenant, who was formerly liahle

under the Act of Elizaheth for the whole rate (/>).

An Act which made it penal for a puhlican to allow

l)ad characters to " assemhle and meet together"
in his house, would not he hroken hy his permitting

such persons to enter for taking refreshment, and
remaining there as long as was reasonably necessary

for that purpose ; when the preamble showed that

(") R. r. Bateman, 8 E. & s. 12, repealed hy 32 A 33
'^- ^^^- Vict. c. 41, s. 16; Edwards v.

(I>) 17 Geo. 11. c. 38, Rusholme, L. R. 4 Q. B. o54.

i.s. 5
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the object in view was the repression of disordevl

conduct, not the absohite denial of all hospitality to

persons of bad character (n). In the 25 Geo. II.

e. ('), which recited in the preamble a doubt as to

who were legal witnesses to a will of land, and

enacted that legatees and devisees who attested

"any will " should be good witnesses, but that the

bequests and devises to them should be void, the

enacting part was limited by the preamble to wills

of land. Wills of i)ersonalty, at that time, needed

no attestation ; and the principle of cessante rationc

cessat lex, as well as the injustice of deprivin;^

persons of proper^, making it reasonably doubtful

whether the Legislature had used the expression

" any will " in its full and unrestricted meaning, the

l)reamble was legitimately invoked to determine the

scope of the enactment {/*).

But the preamble cannot either restrict or extend

the enacting part, when the language and the object

and scope of the Act are not oi)en to doubt {<}. It

(a) 23 Vict. c. 27, s. 32
;

Greif,' r. Heiuleno, I']. B. & E.

133. See Belusco r. Hannant,

3 Best & S. 13.

(b) Eniamie i; Constable, 3

Euss. 43G, overruling Lees v.

Suninierfjill, 17 Ves. 508 ;Brett

r. Brett, 3 .\(ldanis, 219. See

other instances in Wetliered i:

Calciitt, o Scott, X. R. 40!)

;

Doe >'. Roe, 1 Dowl. 547 ; Can

r. Royal Ex^'ange Ass. Co., "i

Best & S. 941 ; He Masters. ;i:j

L. J. Q. B. 146.

((•) 4 Inst. 330; jwr haul

Mansfield in Patteson

Banks, Cowp. 543, and IVr-

kins r. Sewell, 1 W. Bl. G-JD :
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is not unusual to Hnd that the enacting imit is not
exactly co-extensive with the preamhle. In many
Acts of Parliament, although a particular mischief
is recited, the legislative provisions extend heyond
it. The preamble is often no more than a recital

of some of the inconveniences, and does not exclude
any others for which a remedy is given by the
statute (o). The evil recited is but the motive for
legislation

;
the remedy may both consistently and

wisely be extended beyond the cure of that evil (h)
;

and if on a review of the whole Act a wider intention
than that expressed in the preamble appears to be
the real one, effect is to be given to it notwith-
standing the less extensive injport of the i)reamble {c).

Tims, the 4 iV 5 Ph. & M. c. 8 made the abduction
of all girls under sixteen penal, though the preamble
referred only to heiresses and other girls with for-

tunes (*/). 8o, the 13 Eliz. c. 10, which makes void
all leases, gifts, grants and conveyances of estates,

made by any dean and chai)ter, or master of an

pi'i- Dumpier J. in Trueman c.

Lambert, 4 M. & S. ?39
;

Wright r. Nuttail, 10 B. .t C.

4!)2 ; Crespif^ny ". Wittenoom,

i T. R. 793, per Buller J.
;

Sailers' Co. /'. .Tay, 3 Q. B.

!()!» : Wilmot r. Rose, 3 E. i<:

B. 5G3 ; Coplaiul >: Davies,

1^. R, H. L. 358 ; Bentley r.

Rotherain, 4 Ch. D. 588

(a) Per Fortescue J. in R. c.

Atlios, 8 Mod. 144.

(b) Per Lord Denniaii in

Fellowes ik Clay, 4 Q. B. 349.

(c) Per Lord Tenterden in

Doe V. Brandling, 7 B. & C.

GGO; and see Copenian /•.

Gallant, 1 P. Wnis. 320.

00 Co. Lilt. 8Sb, n. 14.
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hospital, of any hereditaments, parcel of the posses-

sions of the cathedral church or hospital, except for

the limited term allowed hy the Act, was not

narrowed or controlled hy a preamhle which recited

only that divers ecclesiastical persons endowed of

ancient palaces, mansions, and hnildinf^s helonf^in^;

to their henetices, not only suffered them to go to

decay, hut converted the materials to their own

heneP.t, and conveyed away their goods and chatt«^ls

to defeat their successors' claims for dilapidations ((/).

The 5 Geo. IV. c. 84, s. 26, which, after reciting

that trans})orted felons in New South Wales, after

obtaining remissions, sometimes " hy their industry

"acquired property, in the enjoyment whereof it was

"expedient to protect them," enacted that every felon

who received such remission should he entitled to

sue for the recovery of any property, real or ])ersonal,

acquired since his conviction, was held not limited

hy the preamhle to property acquired hy his own

exertions, hut ap))lied to all property howsoever

acquired, as for instance hy inheritance (h). It has

heen more than once decided that the preamhle of

the 37 Geo. III. c. 123, which refers only to the

mischiefs consequent on inciting men to sedition

and mutiny, and on administering to them oaths

with this object, did not restrict the enacting p..rt of

the statute, which made it felony to administer

(a) York r. ^Middleborougb, (h) Gough r. Davies, 2 K. v

2 Y. & J. 196, 214. J. 623.
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oaths not only with a view to nnitinoiis or seditious

puri)Oses, hnt also with a view to disturb the peace,

or to he a ineniher of any association for any such

purpose, or not to reveal any unlawful combination

or illegal act ; but that the latter words included

offences foreign to politics and military discipline,

such as the administration of oaths to poachers

not to betray their companions, and to workmen
similarly binding them to secrecy as members of an

association for raising wages by a strike, or for not

working under certain prices {n). So the preamble

of the 14 Geo. III. c. 7H, which declared that an

earlier Act for the regulation of buildings and the

prevention of tire in the cities of London and West-

minster had been found inefficacious, and that it

would tend to the safety of the inhabitants of those

cities if other regulations were established, was not

suffered to restrict to the metroi)olis the 83rd section

of that Act, which enacted in general terms that in

order to deter persons from wilfully setting fire to

their houses, with a view to gain to themselves the

insurance money, the directors of insurance offices

should, in suspicious cases, lay out the insurance

money in reinstating the damaged buildings (h).

This construction, however, was further justified by

(^rt) E. r. Biodribl), G C. it P. (b) Exp. Gorely, 4 De G. J.

•J71
;
R. ,'. Marks, 3 Eaist, 157

;

A S. 477, per Lord Westlniry.

E. '•. Loveless, 1 M. it Rol). See also Owen r Pnrnett 2m ; R. r. Ball, G C. & P. 5G3. Cr. it M. 353.
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the t'irc'Uiii.stiiiict' that th<' section in (jiiestion was ii

ie-enactni;'nt of a siniihir provision in the eailier

and repeah'd Act, with the si^niificant omission of

the words "within the limits aforesaid," wliich
words remained in most of the other sections of the
hiter Act. The 11th section of the '21 Jac. I. c. 1!>,

wliich empowered hankruptcy connuissioners to

dispose of goods which were in the i)ossession of the

hankrupt, as rejinted owner, with the real owner's
consent, was prefaced hy a preamble which recited

the mischiefs of bankrupts "secretly conveying"
their goods to other persons, and yet remaining in

the reputed ownershii) of them ; but the enactment
was not confined to this particular form of the
mischief (a).

The 3 Jac. I. c. 10, which, after reciting that the

King's subjects were charged with conveying " felons
" and other malefactors and ofienders against the

"law" to jail, punishable by imimsonment there,

enacted that "every person" committed to the

county jail by a justice " for any offence or mis-
" demeanor," should bear his own charges of convev-
ance, if he had property, and that if he had not,

they should be borne by the i)arish where he was
apprehended, was held not to be confined by the

preamble to offenders against the ordinary law, but
to apply to deserters from the army(/0. So, the

(a) Mace r.

232.

Cadell, Cow-p. (h) R. ,.. Pierce, 3 M. .^- S.

C2.
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piviimble of tlio ±1 (i»>o. TIT. c. 75 (,(), wliiili ivi-ited

{\iv mischief of «,M'iintin<4 roloiiial ortii-cs to persons

whoi inained in KnjTland. and discharged the duties

(tf their otVices hy dj'pnty, was not sutfercd to exchide

judicial otHces from tlie <,'eneral enactin«j; part, which

authorised the (tovernor and Council to remove

•'any"" ottice-holder for misconduct: ahhou^'h the

mention of deU'^ation in tlie |n-eand>h» showed that

the judicial otticewas not there in contemphition {h).

The -2 A- a Will. TV. c. 100, which after recitin^^

that the expense and inconvenience of suits for the

recovery of tithes ou^dit to i)e prevented hy shorten-

iii<i[ the time required for the valid estahlishment of

claims to exemption from tithes, enacted that wlie.i

a claim to tithes was made hy a layman, a claim to

exemption should he deemed conclusively established

hy proof of non-payment for sixty years, gave rise

to a celebrated legal controversy, in which the et!"ect

of the preaml)le was nnich considered. Before the

juissing of that Act. no li'vman could establish

exemption from tithes, excej)! by jaoving that the

laud in respect of which they were claimed had

formerly belonged to one of the great monasteries,

and had been exempt in its hands : the latter pro-

position being usually established ])y such evidence

of non-payment in modern times as sutticcnl tor

((/) Commonly attrilmted lo Lift-. Vol. III. p. :iS7.

Hiii'ke. hut reallv \r-.

Lord Shtlljurne's; see She'd.. 1'. C. .il'J.

'!' WiUis -. Gipl):^, 5 MC
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fonndiiig tlic inference of t'xein[>tion. It was held

bv sonic of the jii(l<,'es(ff), timt tin' onactiin'iit vmi>

coiirined to clainiH of this kind ; and tho picanilih

was invokt'd in support of this view. But it was

considered hy others (/»), and fiiuilly decided (»), that

the Act applied to all cases whatsoe\.r; and that

Upon proof of non-i)aynient for sixty years tlif

landowner was exempt, whether the land had ever

been monastic or not. The enactment was free from

ambiguity, and contained no flexible exiu-essioii

capable of different meanings (</) ; while the i)reamble.

which one side understood as meaning that the

expense and inconvenience of the same kind of suit>

as before ought to be prevented, was thought on the

other to mean that cvpensive and inconvenient suits

ought to be i)revented in all cases; and that this

was best ettected by giving the more easy method of

establishing exemptions by simple proof of non-

payment for a certain time (r).

"Where the })reamble is found more extensive tliiiii

the enacting part, it is equally inefficacious to

control the effect of the latter, when otherwise free

from doubt. For instance, the Act of 3 \V. i^- M.

{(t) Wiprani V.-C, Tiiulal (<•) By Lord Cottenl

C.J., Ciesswell J., Patteson J., {d) Per Lord Cottenl

ison

lam.

laii) 111

and C ok'ii (I'Tu J. Salkeld »•. Jolitis Mi

{!>) J.()i(l])(Miiiian, Williams, C. -HA.

Coltiii iUI ]• rK JJ. L'ollocl ((') See Salkeld /'. Join ISi'll

C.B., Parke, Aldersoii, and 1 Mac. A G. 242 ; V ellowc
Piatt K\^. Clay, 4 Q. B. 313.
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[

c. 14, s, '.]{<!), wliifli <,'iiv(' rn'tlitoi-M mi lution of
'«

(l<'l)t " ii^'iiinst t\w (Icvisc.'s of th»«ir debtor, was lu-ld

not to luitliorise uii action for a lucacli of «'ov«'naiit, (h-

for tlie n'covcrv of money not strictly a "' deht "
{l»

;

tlion<,'li the i)reanil>le reeit.'d that it was not just that

by the rontrivann ,f debtors tlieir creditors should
be defrauded ot their (bd)ts, Init that it had often

happened that after binding' themselves by bo!ids

"and other specialties" they (b'vised away their

l)roi)erty. The mention, it was o])servpd, of the
action of debt in thi' enacting,' part was almost an
express exclusion of every other (-). An Act which
made it i)enal to dye seeds so as to «,Mve them the
u))pearance of seeds of •• another kind," could not
be extended to similar manijadations of old or

inferior seeds, to make them appear as new of the
same species, by a recital that th»^ practice of

adulterating seeds in fraud of the Queen's subjects

and the detriment of agriculture required repres-

sion (il). An Act which recpiired the trustees of a

turnpike trust to apply the monies which thev
received, first, in paying " any interest which might
" from time to time be owing," next, in keeping the

(",) AnieiKlecl by 1 Will. IV.

f. 47, s. 3.

{!>} Wilson c. Knubley, 7

East, 12.S; Farley /•. Briaiit, :J

A. it K, s;]9
: Jenkins »•, l^i^iant,

tj. Sim. (i03
; Morse >: Tucker,

•J Hare, 79.

((•) P'f Lord Ellenhoroii^'li,

7 East, 135.

('/) Francis r. Maas, 3 Q. M.

1). 341.
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I'ojid ill rt'imir, jiikI <iiially, in |m\ ing off the |>riiu'i|»!il

sums <iin' l»\ i\w trust, wiis held not toiiiitlioiisr tlif

paynu'iit of arn'iiiH of iiitrrost; altliou^li this enact-

iiicnt was |)r«'fa«'«'«l bv a prcaiiihlc wliicli iccitrd that

arrears of inti'iest as well as {ii-iiicipal sums w>»n' (hie

hy th«' trust, and could not ho paid off uiih'ss further

powers wert> granted («0. Such an extension of tlif

Act, however, would have required very clear words,

since it would have had the effect of throwing on thf

ratepayers of one year a burden i)ro[)erly belongii)<,'

to those of anoth«'r (/»).

It has been sometimes said that the preamble may

extend, but cannot restrain the enacting i>art of a

statute (r). But it would seem ditticult to support

this proposition (</). Several of the cases above

cited might be referred to as instances of a restricted

meaning having been judicially given to an enact-

ment by its preamble (<). It could hardly be doubted

{(() Market Hiuhoroufjli r.

Ketterinn, L. R. 8 Q. B. 30H.

{h) See Chap. X, Sec. II.

(() R. r. Athos, 8 Mod. 144 ;

Copeiiian r. Gallant, 1 P. Wms.
.'{20

;
per Lord Ai)ii]f^er in

Walker i: Richardson. 2 M. &

W. 889;^<crWilIesJ. in Hay-

man r Fleuker. 13 C B.N. S.

~)'2G ; /)*'/ Turner [i,.T, in Druni-

uiond r. Druinniond, L. R. 2

Ch. 44 ;
jwr Crowdor •!. in

Kearns r. Cordwainers' C(i., tJ

C. B. N. S. 388.

(tf) See ex. gr. per Parker

C.B. and Lord Hardwickf in

Ryall r. Rolie, 1 Atk. 174. ls±

And see jx-r Lord Blackburn in

West Ham Overseer's r. lies, s

A. C. 386.

{() R. ". (iwenop, 3 T. H.

133 ; R. ''. Bateman ; Edwards

v*!^^wm
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'

that II statute whifh, in <,'nu'ral 1 •'inis. mail*' it f«>lonv

to alter a liill of «'xclian^'('. would In- n'stniiiu'd to

fniiHliih'Mt alterations, by a |ir«'anil>l»' wliitli rt'citrd

that it was desirahlr to suppri'ss cheats and frauds

\u' function of the

is auil)i},'uons in the

restrain or extend

effected hy altering' hil' (</). Tl

preanihle is to exphiin wliat

eiinctnient (//), and it may eitliei

it as hest suits the intention.

The headings prefixed tosettionsor sets of sections

in SOU!*' modern statutes are re;,'arded as preambles
to those sections (< ).

Rules made under an Act whiih prescribes that

they shall be laid before Parliament for forty (h^\>.

(luring which period they uu\y be ajniulled by a

resolution of either House, but that if not so

iuundled they ar» to be of the same effect as if

,
Kusliulnie

;
Kiii:i'hu4 r. Con- -. H. azlev, 11) C. H. N. S. (kjl

•

stal)li' ; Brvaii liil<l; Sal- K.C. K.C
kt Jol

). ' . Miiniuy.., !) H. L
in>son. >,iip. |>|>. (J;-,, 41 ; Latlmm -•. Lafoiu-, L.B.'l

ti<i, 7-. Seeai-^) ;(('/'('ur. R.

M uiclit'ster, i: .t !.);{

Hugh ster R. Co., 1 I.

4:J4.

Hx. 1I!»; Haiiiiii.i-smitli Ry.

Co. '. Unuui. I.. K. 4 H.L. 171

I.aii^' '•. KeiT, ;i
.\pi). Cas. .j.jfi

;

Rayson '.South Loinloii Tiaiii-

waysCo., [1S!»;J] 2g. Ji. 304;
') K. Biftjr, ;j P Wins. j>rr Hieti I...T. in R. -. Local
'-'- (iovt. H(l., 10 Q. n. 1). 321.

1)1 ^- Sii; o24 ; \V i«aii

FowItT, cited 1 Stark. 4 ")!>.

(/- The Pt-ople / Utica Comp. Hioadhent -. imperial
lllMI.

.-isit,

Co.. 1.") .Johns. N. Y. Rep. (ias Co., 7 De G. M. ^t { 43{

Cnion S.S. Co. of New Zealand
() Shp Rv

Cii

Me:liKjui i;

•' Ex. 3<jH ; Slireushuiy App. Cas. 36-

.-niniiii,-.-.ioners,

.
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contained in the Act, and are to be judicially noticed,

must be treated for all pur^.oses of construction or

obligation or otherwise, exactly as if they were in the

Act. If there is a conflict between one of these rules

and a section of the Act, it must be dealt with in the

same spirit as a conflict between two sections of the

Act should be dealt with. If reconciliation is

impossible, the subordinate provision must give way.

and probably the rule would be treated as subordinate

to the section {<i).

In a word, then, it is to be taken as a fundamental

principle, standing, as it were, at the threshold of

the whole subject of interpretation, that the intention

of the Legislature is invariably to be accepted un.l

carried into eifect, whatever may be the opinion of

the judicial interpreter, of its wisdom or justice. If

the language admits of no doubt or secondan

meaning, it is simply to be obeyed. If it admits

of more than one construction, the true meaning

is to be sought, not on the wide sea of surmise

and speculation, but " from such conjectures as

" are drawn from the words alone, or something

" contained in them "
(/>) ; that is, from the context

\ie\\vd by such light as its history may throw^ upon

it, and construed with the help of certain genenil

(,() Per Lord Heiscliell L.C. p. 3G0.

in Institute of Patent Af,'ents ". {h) Put^'. L. N. b. 5, c. \±

Lockwooil, [lf^94] A. C. at s. l, note by Baibeynic.
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principles, and under the influence of certain

prcaiimptions as to what the Legislature does or

does not generally intend. But th(» language of

a statute must not be strained in order to make it

apply to a case to which it does not legitimately, in

its terms, apply, on account of the supposed intention

of the Legislature and the theory that that supposed

intention can only be effectually carried out by giving

to the words a meaning which they do not naturally

bear (<<)•

(a) Per Lord Herschell in Kent C. C.

.\. C. 625.

Gerrard, [1897]



CHAPTER II.

SECTION I.—WORDS UNDERSTOOD ACCORDING TO THE

SUBJECT MATTER.

The words of a statute are to be understood in the

sense in which they best harmonise with the subject

of the enactment and the object which the Legisla-

ture has in view (a). Their meaning is found not

so much in a strictly grammatical or etviuolouiiul

propriety of language, nor even in its poimlar use.

as in the subject or in the occasion on which they

are used, and the object to be attained {!>). It is not

because the words of a statute, or the words of any

document, read in one sense will cover the case, that

that is the right sense. Grammatically they may

cover it ; but whenever a statute or document is h>

be construed, it must be construed not according t(/

the mere ordinary general meaning of the words.

l)ut according to the ordinary meaning of the woi(l>

as api)lied to the subject matter with regard to whirli

thev are used, unless there is soniethin<j which

renders it necessary to read them in a sense which

is not their ordinary sense in the English langna-jc

{a) Sup. pp. 30, 31. P b. 2, s 1(5; Piiif. L. X. h. :.

{h) Per Cur. in R. ». Hall, c. 12, s. 3.

1 B. <\: C. 13(); Grot, do H. k
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as so api)lie{l {<t). This is evident enough in the

simple case of a word which has two totally different

meanings. The Act of Ed. III., for instance, which

forbade ecclesiastics to purchase "provisions" at

Eome, would he construed as referring to those

])apal grants of benefices in England which were

called by that name, and not to food ; when it was

seen that the object of the Act was not to prevent

ecclesiastics from living in Rome, but to repress

papal asurpations(/*). The "vagabond" of the

Vagrunt Act, is not the mere wanderer of strict

etymology ('). No one is likely to confound the

"piracy" of the high seas with the " ])iracy " of

copyright; or to give, in one branch of the law.

the meaning which would belong, in another,

to a host of familiar words, such as "accej)!,"

-assure," "issue," "settlement." In the Succes-

sion Duty Act, which provid«>d that the instalments

of duty payable l)y a successor should cease at his

death, except when he was " competent to dispose

•' by will of a continuing intere ; in the property,"

the competency intended was ob.iously not mental

sanity or freedom from i)ersonal incapacity, but the

possession of an estate of inheritance which was

a) Pf/- Brett M.R. in Lion

Iii>,iirance Co. *•. Tucker, 12

Q. B. D. 190.

(h) 1 Jil. Comni. (Ed. 1770)

(JU ; Statutes of Piovisors or

Pnt'iuunire passed in 1350,

1353, 13G4, 1390, ind 1401.

(c) Monck /'.Hilton, 2 Ex. I).

2G8.
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ciipable of (lis})osition by will (d). The Gas "NVoiks

Consolidrttion Act did not, by calling the debt due

for gas "rent," authorise a distress for the debt

under the Bankrupt Act, which regulates the power

of distress of a ^mdlord " or other person to whom
" ' rent "

is due '' by the bankrupt (h). The Mutiny

Acts which exem})t soldiers from the payment of

tolls over " bridges " would not carry the exemption

to a steam ferry boat, because it is called a floating

bridge (r). The enactment which prohibited )>arish

otlrtcials from being concerned in contracts for

supplying goods, materials or provisions " for the

"use of the workhouse," meant " for the use of the

" persons in the workhouse," and therefore did

not api)ly to a contract for the supply of materials

for the repair of the building (</). This is too

l)lain to need further illustration.

(,/) IG I't 17 Vict. c. 51, s. 21

;

1 Q. B. 199 ; AV a Bankruptcy

Auoinoy-Genei-al r. Hallett, 2 Notice, [189o] 1 Q. B. GOD.

H. 1^ N. 3GS. See also E. -•. {!>) 32 & 33 Vict. c. 71.

Owen, ir> Q. B. 47G. As to a s. 34 ; Exp. Hill, Ch. I). Ci-].

judfiniont beinj^ " final," Rids- See Exp. Harrison, 13 Q. 15. D.

dale r. Clifton, 2 P. D. 27G ; 7;J3. As to " tolls " in railwiiy

Exp. Mooiv, 14 Q. B. D. G27 ;

Exp. (hiniwade, 17 Q. B. 1).

3-57 ; nc Henderson, 20 Q. B. D.

.j09; Onslow r. Inland Ke-

venue, 25 Q. H. D 4Go ; Sala-

man r. WaiiKT, l1-^91] 1 Q. B.

Acts, see cases collected in tlie

judgment of Field J. in J^iowu

r. G. W. 11., 9 Q. B. D. 75U.

.\s to water " rate," see B;ul-

cock r. Hunt, 22 Q. B. D- 1

M

{() Ward r. Gray, G B. .v S.

734 ; nr Alexander, [1892] 1 345.

Q. B. 21G; LV Binstead, [1H93] (d) 55 Geo. III. c. 137, s. 6;
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Tn dealing' with niatU'rs rclatiii^r to the «,'eneral

pnhHc-. statutes are presumed to use words in their

popuhir sense; uti locjuitur vulfjfus (<n. But when
dealiuf,' with partieular l)Usiiiesses or transactions,

words are i)resunied to he used witli the partieuhir

iiieanin*,' in which tlu'y are used and un(h>rstood in

the particular husiness in (in(>stion (//) ; that meaning
Itein^' rejected, however, as soon as the judicial mind
is satisfied that another is moie a«,'reeal)le to the

object and intention {,). Tims, the 8S (leo. III.

ai) (1 c. (')(). which exempted " hos))itals " from the

land tax. was construed as a|)pl_vin«; to all estahlish-

nients ))opuhirly known hy that designation, and
even as ext.'ndinu to an asylum for orphans {d) ;

Rirhei/'. Waite. 1 A. .V H. .j14:

conip. 4 tV .") Will. IV. V. 7(\,

r— r-

S. ( (.

(") The F, vv. :U L. J.

P. M. .t \. -27. p,-r Dr. I.usli-

iiifiloii. See e. {». Pitts -•.

Millar. I.. K. <» Q. M. ;iSO.

ton. 7 n. L. (;,S; Tlie Pacific.

i-i L. J. P. M. .^ \. 1-20 ; see

jK'i .lames L.,f. in Boucicault

'. Cliatterton, '> Cii. I). 27o

;

i.'c Spackiuaii, 24 Q. 11 I). 72.S
;

L'r Hufjlies, [LSI*:} 1 g. B. r/Jo.

(<) I'n Lonl Weiislevdaie in

(/') /V/ Lord Hsher M.R. ii, H,„l,ly ,: Fitzfieral.l, 6 H. L.
I'luvi.i ,. Hanson. [1S<)IJ •) s77. See also Towns ,.. Went-
Q- B. 1 19 : and in The Dunelni. wortii. 11 Moo. 'A:i

!'P. !). 171 : (irot. I), i', c. l(i, (,/, Colchester r. Kewney.
-•i; Vattel, h.2. s. 27<;; Kvans L. R. 2 Hx. '.m. See R.

',.'

'.Sicvens.4T. R. 4(i2,//./Lord Manchester. 4 B. .t .VId. o04.
K^i.x.m; Morrall r. Sntton. 1 For a similar eonstriiction of
I'lni. .V{:{; Doe ,. .Jt-sson, 2 '• almshouse." see Marv Clark
Hii-h Doe H; irvev, Honie An<lerson. 1904 1

A I

I.S.

tilU
: Abbot >: Middle- K 11 04*)
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when it apiJeured more consomuit to the object of

the Act to f^ive it that wider nieiiiiinj^, than to

restrict it to what are alone " hospitals " in the

strict lej;;al sense of the term, that is, eleemosynary

institutions in which the persons henetited form a

corporate body {n). So the power ^'iven in the

Hi«,'h' Act, 1835, to a surveyor to "lop" trees

growing near a highway, was construed in the

popular sense as conftned to cutting of!" latenii

branches, and rot extending to ** topping "
(/>). An

Act which privileged a bankrupt from arrest for

" debt " was, on the same principle, extended to

arrests for non-payment of money ordered to be paid

by an order of the Court of Chancery, or by a rule

of a Common Law Court, though technically not

constituting a debt {<) ; and the provision of s, IS.

(tt) Sutton's Case, 10 Rep. Bancroft r. Mitchell, L. R. 2

31a. As to what is an " hos- Q. B. 549 ; Drover v. Bevti,

" pita! " within s. 1 of the Poor 13 Ch. 1). 242 ; Kxp. Muiihcml.

Removal Act, 184() (9 .<: 10 2 Ch. D. 22; Exp. Fiver, IT

Vict. c. 6G), see Orniskirk Q. B. D. 718 ; Exp. Sack.r. -ll

Union r. Chorlton Union, Q. B. D. 179; Patterson .

[1903] 2 K. 49H. Patterson, L. R. 2 P. & M. Jsl»;

(b) ;j it .
• .il. IV. c. oO, Dolphin v. Layton, 4 C. P. D.

s. Go; Unw... r. Hanson, 130; Bates r. Bates, 14 P. P.

[18911 2 Q. B. Ho. 17. Coinp. also under the Stat.

(t) Kxp. M'Williiuns, 1 Sch. ofset-oH, Reminf^ion «. Stevtiis,

& Lef. 1()9 ; R. r. Edwards, 9 2 Stra. 1271 ; Francis i>. Dods-

B. & C. ()r)2; R. r. Dunne, 2 worth, 4 C. B. 220, prr Wilde

M. & S. 201 ; Lees r. Newton, C.J. ; Rawley v. Rawley, 1

L. R. 1 C. P. Go8. Conip. Q. B. D. 460; and see Jones ^
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snb-s. 8 of the Bankruptcy Act, 1888, which maue a
composition l)in(ling on creditors as regards any
" debts " due to them from the debtor and provable
in bankruptcy, was held to apply to any contingent
liabilities which would be released by an order of
discharge (fO. The primarily technical term '' pur-
" chaser," was understood to be used in the Bank-
ruj)tcy Act, 18()U, in the po})ular sens of buyer (/;).

So, when it was enacted (5 X- « Will. IV. c. 54) that
marriages already celebrated between persons within
prohibited degrees should not be annulled for that
cause, unless by sentence pronounced in a suit then
" depending "

; it was held that this last word was
to be understood in a popular and not technical
sense, and that a suit was •' depending " as soon as
the citation had been issued (< ) ; and similarly where

Tlioinpson. E. B. .t E. 63
;

s. 01 ; Exp. Hillinan, 10 Cli. D.
Dresser r. Johns, 6 C. B. N. S. (!22. Comp. Hiiuce >: Hardin.'
42'J

;
Hall .. Pritchett. 3 Q. B. 20 Q. B. D. 732 ; and see iZ

I). 215
;
Exp. Jones, IS Cli. D. Amos, [1891] 3 Ch. l.J9.

lO'J
;
^larquis of Salisl)ury -. (<•) Sherwood r. Rax, 1 .AIoo.

Ra>
, H C. B. N. S. 193 ; lie

Louii, 20 Q. B. D. 310 ; R. r.

I'iifiet, S Q. B. D. 151.

(") 46 it 47 Vict. c. 52;
I'lint <:. Barnard, 22 Q. B. D.

'JO
; and see Hardy ><. Fother-

«ill, 13 App. Cas. 351 ; i.V Q. K 159 ; Beardsl'ev'<rGid-
CnuK's Claim, [1895, 1 Ch. din-s, 1904] 1 K. B. 847 : and

'•
'I written claim to f,'©^!^ taken

(/') 32 it 33 Vict. c. 71, in execution, served on a

6—2

P. C. 353. See Ditcher r.

Denison, 11 Moo. P. C. 324
;

R. '•. J^rooks, 2 C. it K. 402.

A prosecution is instituted hy
the layin-,' of the information

Thor|)e '•. Priestnall, [1897] 1
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under the constitution of jin association, orifrinally

founded in 1801, there were fre(iuent chan^'es of

nuMnl)ershii), technically aniountinj4 to the formation

of partnershijjs after 1H()2, it was held that the

association was •' formed." within the meaning of

s. 4 of the Companies Act, 18G'2, hefore the passing,'

of the Act, as the expression nnist l)e taken in its

l)opular sense {<i). An Act which authorised tlic

Court hefore v ^Mch a road indictment was " ]nv-

" ferred," to ^ive the jnosecutor costs, was held to

authorise the judge to f^nve them, who tried the

indictment at Nisi Prius after its removal into the

Queen's l^encli (h) ; for the technical nu^anin*,' of tlic

word " i)referred " would have rendered the Act

nugatory in a large majority of cases, road indict-

ments heing rarely tried at the Assizes at which

they are " preferred " (<). Where judgment was

" recovered " for 1*500 on a warrant of attorney to

secure an annuity of i'SO, of which only tl5 were

due. it was held that the defendant was protected

slieiiH', is ii
' piocoodiiit,' iiisti-

" tutetl " witliiii the nieiiiiinji of

s. 2 of the Married Woiiien's

Property Act, iHiCJ !o() .^ ",7

Vict. c. ();3), Ninm /•. Tyson,

[1901: 2 K. 15. -1S7. See iilso

Ikrrs /'. Heriot, I lH97iHood

Shaw >'. Siiiiinons, 12 Q. I>. 1).

117.

{!)) R. r. Peinhridj^e, :{(,). !!.

901: R. '•. Preston. 7 Dowl.

593; and see R. ''. Papwortli,

2 East. 413; R. r. Ipstonts

L. R. 3 Q. B. 21().

A. C. 177 ; and Moran '•. Place, (r) Per Coleridfje J., 3 Q. I'>

[lK9r,j P. 211.

(<i) 2oc^ 2(iYict. c. H9, s. 4

900.
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from arrest hv tlie enactiiu^nt tluit no person should

he taken in execution on a ju<l<,'nient '* where the

•'sum recovered does not exceed t'iU."' Thouj,'h

technically the judgment was •• recoYere<l " for the

larger sum, the sum really recovered was under

l'-20(/0. The Railway Clauses Consolidation \ct,

184'), which, while giving companies power to take

land for temporary [uuposes, provided that they

should not he exempted from *' an action " for

nuisance or other injury, was construed as not

limited to what were technically " actions," hut

included all proceedings whether at law or in

e(juity {!>). Where the Quarter Sessions were

empowered to order " the party against whom an
•• appeal was decided," to })ay the costs of the

successful i)arty ; it was held that the prosecutor

who had })rocured the conviction successfully

ai)i)ealed against, was for this pur^wse the party

appealed against, though he was not so on the

record, or formally, nor even hy heing served with

notice of the appeal (< ). The convicting justices

(-') 7 Si H Vict. C. *)(), s. .')
;

Folinsoii I'. Harris, I'j C. B.

{!>) HS: 9 Vict. c. i>(), s. :}2

;

used ill s. 1 of tlw; Puhlic

Aullioritics Protection Act,

IS'M, has l)ccn similarly con-

strued. Ilarrop i: Ossctt

I'Vnwick r. Kast London K. (Mayor), [ISDHJ 1 Cli. 'rl').

Co., L. R. 20 Eq. .044 ; and see (.) R. r. Hants, 1 Jl .t Ad.

Walker r. Clements, lo Q. Ji. (;r)4
; H. -•. I'urdey, 34 L. J.

ttawieviltKi

g. ii. D. 4()0. Act

a\s ie\

,

i M. C. 4.

ion as
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were not th«' parties jippculcd ugaiiist, tlion^'h tlic

Act reqiiiivd that the notice of appeal should 1«>

served on them. Kven th«' word " party " has

received the s<Mise in wliich it is sometimes vulgarly

used, of " person," when it is phiin that Parliament

so intended it ; as in the Chancery Amendment Act

of 185*2. which enacted that any " party " who made

an attidavit in a suit should he liahle to cross-

examination [n). The 17 (leo. 111. c. '2(», which,

after requiring the registration of annuities, to

check, as the preamhie states, the ])ernicious practice

of raising money hy the sale of life aniuiities, e\f»')>t

annuities charged on lands whereof the grantor is

" seised in fee simple or fee tail in [)ossession," was

construed as including in this excepticm a person

who was tenant for life with a general power of

appointment ; for such a i)erson, though not

technically a tenant in fee simple, is suhstantially

so. since he is the ahsolute owner of the property [In.

Although the word •' children " is confined techni-

cally to legitimate ch.ildren (r), it would he construed

as including illegitimate children w hen such seemed

to he more consonant to the intention. Thus, the

Marriage Act, 'iO Geo. II. c. 88, which declared void

(«) 15 i<. K; Vict. c. HG, s. ((•» R. V. Pleltoii, liurr. S. C.

40; llr Quart/ Hill Co., 21 1W7 ; R r. Birmin^hiim, S (,).

Cii. D. ()42. B.410; R. v. Maude, 2 Dowl.

(/>) Halsey r. Halos, 7 T. R. N. S. -OH; Hill v. Crook, L. H.

194. Conip. Leach >: Jay, L, R. (> H. L. 2G.J.

y Ch. D. 42.
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the nmrria^M' of minors without th«' consent of their

|>arent.* or ^'imrdijins, was hehl to apply to ille^iti-

inate chihlren, since chmdestine nnirna«,'es hy them
were within the mischief wliich it was tlie ohjcct to

remedy («») ; and the 4 tV 5 IMi.iV M. c. H, s. 'A, which

iiuide it penal to take an unmarried ^'\r\ under

sixteen from the ))ossession of her parents. aj,'ainst

their will, was held to apply to the takinj,' of a

iiiitural daufi;hter from her putative father (/*).

A limited conijmny incorporated under the Com-
panies Acts is not a company •• incorporated hy Act

"of Parliament "(« ).

In a Customs Act, which imposes duties on

inii)orted commodities, the articles six'citied would

j^enerally he understood in their known commercial

sense (</). Thus, " Bohea '' tea was understood to

mean, not the i)ure and unadulterated article to

which the name strictly helonj^'s. and which alone is

known hy it in China ; hut all teas usually hought

and sold at home as Bohealc). So, to take an

(</) R. '•. lloiliielt, I T. R
;iG ; uiul see K. ". St. (iiles, \ 1

g. H. 173; R. ". Biifiliton 1

H. .v S. 447.

{!') R. '. Coriifortli, 2 Stra.

11()± See Doriii i: Doriti. L.

H. 7 H. L. oHS ; Dickinson >:

X. K. R. Co., 2 H. ct C. 73;j

:

Iv- Wright, 2 K. A J. ryjry.

(r) lie Smith, [IHUG] 2 Cli.

oDO ; l)ut see Klve r. B<)\ ton,

[ISDI] 1 Cli. oOl.

{il .\ttoiney - General /'.

Bailey, 1 Ex. -jMl ; Elliott -•.

Swart wont, 10 Peters, 137.

((') Two hiiiidred chests of

tea. <) Wheat. 430; "Gin,"

\Vei)h '. Knifiht, 2 Q. B. ]).

030 ;
" Spirits," Alturney-

General >: Bailev, 1 Ex. 281 ;
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illuHtnition from a contract, ii tire polij-y which liniit< tl

thi» rcH|>onsihility of insurers to «'X|)h)sions hy "K""'.

wjiH constrncil as reffrrin^ only to tliat kind of i^n^

which was |)0)mlarly known hy that term, viz..

connnon ilhuninatin^ Kas(*»).

Where a statute applied to the Tnited Kin<,'d(>iii.

and the technical meaning of words (littered in the

different kin^^doms, the language would he taken in

its popular sense (A).

The words of a statute nnist he understood in \]u-

sense which they hore when it was passed (<), I'oi

instance, a private Act ((> S: 7 Will. IV. c. 100, s. S).

which provided that "no action in any of Hi<

"^fajesty's Courts of Ijaw " should he hron^'lit

aj^ainst certain shipowners without a niontliV

notice, has heen held not to apply to proceedini^'s

in the Admiralty Division of the Hi^di Con it of

Justice ; for when the Act was passed, the Adniirjilty

Court was not called, and was not, oiw of lli^

"(iraiii," Cotton r. Vo^'iUi I'i;

Co., [1H<)0] A. C. 4o7.

(n) Stanley r. Western Ins.

Co.. r.. K. ;{Ex. 71. See as to

covenant not to cany on tlie

business of a " beerhouse,"

Holt <•. Collyer, lH Cli. 1). 71S.

(/') Saltoun

[1H<)4 A. C. :{n7 Se... li,,u.

ever. Income Tax Connnis-

sioners,.. I'enisel, [1S«»1] A. C.

-.31.

( r) See /wr Lord K-li> i

M.R. in (las Li;;lit and Cok'-

Co. -. Hardy, 17 Q. H. I'.

Advocate- ()21 ; Sharpe >: Wakefield, :.'-

Genera!, :i Miic.j. (w9 ; Mac- Q. B. 1). 242.

t'ailane Lord Advocate,
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Miijj'stys (\)mts, nor wi'ic tin- |iro«t('(lin^'s tlu'if

i-allcil an action [n).

Ill a coiisolidatioii Act it will l>c foiiiiil that tlic

laii^na^'*' hears the nicanin«,' attached \n It in tin-

orif^'inal enactment. For iuNtaiice. tlu- pioxision in

the Sheritl's Act. 1HM7. re(|uiiini4 >herifV> «tllicei> not

to take arrested persons to priMtn tor t\\entv-fon>'

hours, applies only to arrests on mone process or

Crown dehts. such hein«i the constriution j,'i\en to

the ori^'inal enactnu-nt. li'l (ieo. 11. c. •JS,/.).

liut it is in the interpretation of j^eneral words and

jihrases that the principl*' of strictly adapting' the

meaning' to the particular suhject matter in refer-

ence to which th«' words are used, finds its mo>t

frecpient application. However wide in the aitstract.

they are more or less elastic and admit of restric-

tion or expansion to suit the suhject matter. While

expressing' truly enou<,di all that the f.e;,'islature

intended, they frt^(piently express Uiore. in their

literal meaninj^' and natural force : ajid it is neces-

sary to <,'ive them the meaning' which hest suits the

scope and ohject of the statute, without exttndin*^

(.1) Till- Lonjifortl, 14 V. 1). U: Mitcliell '•. SimpM.ii. 2.j

M. Seo also St. Cn»s .-. g. W. J). iS.'i; and sec j^rr

Hnwari). () T. K. XiS ; ami scf f.oid Watson in Sniitli -•.

fiirtluT Clia]). Xr. Sees. I. .v l^ak.r. fl.s<(l A. C. :i4<» : and
Vr. How far this applit-s to /icr Lord Ilerschell in liank

V. thin;;r, St-f p. 11>

(/') ',{) .V ,M Viet.

^n;^ianu ai'liano, r-"i

A. C. 144.
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to <i;ionn(l foreign to th«^ intention. It is, therefore,

a cimoii of interiuetation that all words, if thev

he /general and not express and jjrecise, are to he

restricted to the fitness of the matter (f»). They are

to he construed as partienlar if the intention he

])arti{-ular (A); that is, they must he understood as

used in reference to the suhject matter in the mind

of the Jie<^islature. and strictly limited to it.

Thus, enactments which related to "persons"

would he variously understood, according to the cir-

cumstances under which they were used, as includ-

ing or not including corporations (<); and as limited

to ])ersons horn in the King's allegiance, or as

including also all foreigners actually within the

J»ritish dominions (*/), or (the meaning in prize and

commercial law) only jiersons domiciled iti those

dominions (f). Under the Licensing Act, 1H7"2,

"no i)erson " may sell intoxicating li(pior without

a license, and "any person" selling without a

((( ) Mile. Max. i;). Vict. c. (hi, s. IS), in all fuUiiv

{!)) Stradliii^' /•. Moiffaii, Acts " perse. i
" includes any

I'loud. 'lO-i. IkxIv corporate or imincor

((•) H. r. (iardner, Coup. poiate.

7i>: K. '•. York, (i.\. i\LE.-!l«): (d) Couiteeii's Case, Hoi..

K. r. licv.'il.'v (ias Co., Id. '270
: Nfia Ilooiifi /'. R, 7 Cox,

(14."): iJac. Stat. I'ses, 43. ")7; 4H9 ; Low /•. Routledfje, 3'j !..

Pliaiiiiacciitical Soc. '•. Loii- J. Cli. 117, /«'r Turner L..T.

(Ion Siippiv .\ssoc., oA. C. wr)7: (c) Wilson r. Marryat, S

Si. Leonard's ,•. Franklin, li T. R. :J1 ; Tiie Indiar. Cliiel, ;i

('. l\ \). -.ill. ]w r>-2 .^ ry.i Rob. u.
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license is made subject to i)enalties : hut it was

held that the sale prohihited was restricted to a

sale I)V a person who on^lit to he licensed, and did

not apply to a servant who sold liquor, the projjerty

of his master, hy his master's orders (^f). In an

Act which provided tor the recovery of wa<^es hy

"persons helon<^ing to a shi))," this expression

would oi)viously he confined to i)ersons emi)loyed in

its service on hoard ; while in one which related to

the salvaj^e of " persons helonj^in^ to the shijt,"' it

would as obviously include passenf,'ers as well as

crew(/*). The 18 Eliz. c. o, which nuide void,

as against creditors, all voluntary alieiuition of

"goods," was held to ap^ .y only to such goods as

were liable to be taken in executii i ; as the object

of the Act was to prevent such property from being

withdrawn from the reach of creditors: conse<|uently,

the word "goods" was held not to include elioses

in action, as long as these were not subject to execu-

tion (r). But the same word was held to include

them in the reputed ownership clauses of former

l)ankrupt and insolvent Acts((/); as they were

«n :i5 ,^ 36 Vict. c. 94, s. :j
; J. liMJ ; Kider /•. Kidder, 10

Williiunsoii -'. Non-is, [lH99j Yes. 3()0 ; Norcutt -•, Dodd, Cr.

I g. H. 7. .t I'll. 100 ; Sims r. Thonuis.

(/') The Fusilier, 3 Moo. X. 1-2 .\. .*t E. ">3().

S. ol : see The Cybele, 3 P. 1>. {d) Ry.iW >: Rowles, 1 Yes.

S; r. S. r. NYinii, 3 Sunuief, 3(17; Hxp. lialdwiii, 2 l)e (J.

•Ml Si Jo. 230: "liisoh

{() Duiulas I', Dutens, 1 Ves. comp. iiV ^Iiig^'iidgt.

Iveiicy,
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deenunl to full within the specitic ohject of tlic

Legislature, which was to proteet creditors against

heing deceived hy an a))|)aient ownership of \m)-

j)erty. A hnngalow constructed of wood and corru-

gated iron erected on a piece of land for the })urpos('

of exhihition and sale, hut not used or occu[)ie(l, or

intended to he used or occupied on the spot on

which it was erected, though clearly a *' wooden

" structure or erection of a moveahle or teniporavv

'* character," is not within the meaning of those

words as used in s. 18 of the Metropolis Aranagc-

nient and Building Acts Amendment Act, 1H82, and

does not retjuire a license in writing from the County

Council for its erection. The Act was not aimed at

such a structure (ti). Damage caused hy a ship to a

pier, or hy the nuiinsail gear of a harge coming in

contact with a pile-driving engine Hxed on a wharf,

as the harge was sailing past, would not he "damage

" hy collision " within the meaning of the County

Court Admiralty Jurisdiction Acts, iHdH and lH()0(/-i.

So in haid<ru})tcy Acts, the word " creditor " is

found io he limited, usually, to jtersons who arc

creditors at the time of the hankruptcy and entitled

to [jrove under it ((); and the statute which makes

C>2r)- and R. -. Siuldltus' Co., :} : :{2 ct ;{3 Vitt. c. ;")1, s. »;

10 H. L. Un. Kol)son -. Tlie Kate, lil g. I!.

(</) 40 it 4C> Vict. e. 14 ;

liOiuioM C. C '. Ihiinplirovs,

|1.S<»41 -I Q. h. 7'»").

{!>) ;J1 it ;i2 Vict. c. 71, s.

I). i:{; Thf Nonnaiuly.
(
llMin

r. 1.S7.

((•) (Iracc /'. liislioj), 1 1 1a.

424 ; /.V Poiuiul, L. K. 1 t'h.
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it a criiniiuil otteiie*' for any iiKMnher of a " co-

" l)aitnerslii|> " to emhcz/.Ie the moneys l)elon<^in<,'

to it. has lu'en \uA(\ not to apply to the case of an

association havin<j; for its object, not the ac(piisition

of f^ain, hnt the s[)iritnal and mental improvement

of its memhers (</).

The complex term " inhabitant " may i)e cited as

liavinf^ frecpiently furnished illustration of this adap-

tation of the meaning to what appears to suit most

exactly the object of the Act. In the ai»stract. the

word would include every human ijeing dwellin<j; in

the j)iace spoken of. A ri^lit of way over a field to

the parish church granted to the " inhabitants " of

!i parish would include every person in the parish (/*).

]>ut where the object of an Act was to impose a

pecuniary burden in respect of [u-operty in the

locality (as in the case of the Statute of Bridges, 'I'l

Ih'U. VIII. c. 5, which throws the i)urden of making

and r<'pairing bridges on the "inhabitants" of the

town or county in which they are situated, and in the

Riot and Black Acts(()), the expression would be

construed as comprising all holders of lands or houses

in the locality, whether resident or not, and corporate

;].")(;. Undin- s. 4S of tli(> Act

of 1.SH3 (4(; .<: 47 Vict. c. ."v2)

stc7.V I';iiiic,cxi). Hciul, IWtT]

1 (^ K 122.

ill) :{1 .V 32 Vict. c. 11 (J, s.

i ; i!. -. Rol)Mjii, Hi Q. 1'.. I).

137.

(/*) R. r. Miisiiitcr, (i .\. t^-

K. Kio, per Liitlediile .1.

(.) K. r. Noitii Ciiny, 4 H.

\ C. <).jS, per liayitn- .1.
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bodies as well as individuals, but as exclndinij actual

dwellers who hud no rateable j»roi)erty in the place,

such as servants ; it beinj^ " infinite and impossible
"

to tax every inhabitant bein*,' no householder, and

who could not be distrained upon for non-payment,

and therefore hi<,ddy inipro'«ible that the Legislature

intended to tax them (^O-

On the other hand, where the object is to inij)ose

the performance of a personal service within the

locality, the word "inhabitant" would probably be

construed as not com])risin<; either corporate bodies

or non-resident pro[)riet'n . Thus, it was held that

a ])erson who occupied ))remises in one parish and

carried on his business in person there, but resided

in his dwelling-ho'ise in another, was not an " in-

" habitant " of the former parish so as to l)e bound to

serve as its constable (//). 4S0, an Act which author-

ised the imposition of a rate on all who " inhabited

"or occupied " any land or house, and the apj)ointment

of a number of "inhabitants" to collect the rates,

was held to throw the latter duty only on actual

dwellers in the locality (/). But here the word

" occu})ied " would suggest a meaning for " inhabit-

" ants " distinct from " occuiners." A furnished

((0 2 Inst. 702; R. -. Nortli 12Kiist.3;{0;Williiims»'. Joins

Cuny, 4 B. & CyOS, per Bay- Id. 34(5.

ley J. (•(•) Doiuit' r. Maityr, H H

(h) R. /'. Adlaid, 4 K ^ CI A C. ()±

772; and see R. r. .Nicliolson,
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house, not lived in dnrint^ the year of assessment, is

an " inhahited dwellin*^ house" and assessahle to

inhal)ited house duty (")•

A^'ain, another meaning' would he given to the

same expression, where the ohject was to determine

the settlement of a pauper, or the (pialitication of an

elector. In those cases, a person is an inhahitant or

resident of the place in which he usually slee[)s (/<).

What amounts to inhahitancy in this sense, it is

impossihle to define. Sleeping in a place once or

twice does not constitute it ; and, on the other iiand,

such residence generally in a })hice, in this sense, is

(piite conipatihle with much ahsence from it {<).

But if an Act recpiires residence for a certain time

at least, as a <]ualification, it would he understood to

make actual hodily presence in the place for that

(u) U it 15 Vict. c. .36, s. 1;

Smith /'. Dauney, [1904] 2 K.

B. 186.

(/*) St. Mary /'. Radcliffe, 1

Stia. GO, ^HT Parker C..J. ; R. '•.

Charles, Burr. Set. C. 706 ; R.

r. Stratford, 11 East, 176 ; R.

-. Miklenhall, 3 B. & Aid.

;]74 ; Beal >: Ford, 3 C. P. D.

73 ; Ford /. Drew, ') C. P. D.

5!) ; Riley r. Read, 4 Ex. D.

KK).

ic) R. r. Mitchell, 10 East,

518 ; Wescomb's Case, L. R, 4

Q. 13. 110 ; Taylor r. St. Mary

Ai)hotts, L. R. '> C. V. m);
Bond ''. St. (jeorj^e's, (> [d.

312 ; and see Whitehorne /.

Thomas, 7 M. it Gr. 1 ; Ford

r. Pye, L. R. 9C. P.26'J;Ford

r. Hart, Id. 273 ; McDoiinal r.

Patersoii, 11 C. B. 7oo : Diiii-

stoii c. Paterson, 5 C. B. X. S.

2()7 ; Powell r. <^iuest, 34 L. .1.

C. P. 69 ; Spittall r. lirook, IS

Q. B. D. 426 ; Beal /•. Town

Clerk of Exeter, 20 Q. B. U.

300 ; Doiiofjhue r. Brook, •')7

L. .1. Q. B. 122.
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tiuH' in(lis))«Misal>le ; jis was hold in the constnu-tioii

of the Act wliich constituted the con<^re<^ation of the

University of Oxford, of residents ; and re<|nire(l

that tliose residents should have resided at least

twenty weeks in a yearl^O-

TIk' same exjiression has received another meanin;j[

where the ohject of the Act was to preserve infornia-

tioji as to the place where a ])erson was to he found

at times when it was most likely that he should he

sou<i;lit ; as in the enactment which re(piires an

attonuy to indorse his "place of ahode " on the

sunnnons which he issues; or a witness to a hill ,)f

sale, to add to his si^^nature a description of his

occupation and " residence." In these cases it has

heen held. considerin<^ the ohject which the Fjeifis-

lature had in view, that the ])lace of husiness was

the ahode or residence intended (/>). IJut in <^eneral

the place of husiness of a person would not lie

rejrarded as his " place of ahode " (c). It has heen

held to l)e his " address"' as a witness to a l)ill of

sale under the Bills of Sale Act, 1H82 (</) ; hut not

(^0 R. -•. Oxford (V.C), U R. 7:}: Larcliin /. N. W. Bank.

7 Q. H. 471. L. R. 10 Ex. (54, per Bhick-

(/') Roberts >: Williams, 2 IminJ. See Tliorp /•. Browne.

C. M. *<: R. r>C,l : liiackwell L. R. 2 H. L. 220.

-•. Eii^Mand. 27 L. .1. Q. B.

124 : .\tleMl)oroii;ili r. Tlionip-

son, 27 L. .1. Ex. 23; .\hlett /•.

Bashani, 20 L. .). Q. B. 239;

llewei /. Cox, 30 L. .1. Q. B.

(() See R. V. HaniiiioiKl, 17

Q. B. 772.

{(I) 4.'3 & 46 Vict. c. 43 ; Sim-

mons r. Woodward, [18'.»2I

.\. C. 100.

11
"i
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to l)e his " address " for indorsement on a writ as

plaintiff in an action (<0.

A clerk or servant does not "carry on business"

in the phice where he is employed, within the mean-

ing,' of Acts givinj^ jurisdiction to County and other

Courts over [)ersons who dwell or carry on business

within their limits (/») ; but the words would receive

!i wider meaninj^ when the object of the enactment

had reference to the distribution of business between

different Bankruj)tcy Courts {<}.

Under the provisions of the County Courts Act,

which j,'ave the Superior Courts concurrent jurisdic-

tion when the parties dwelt more than twenty miles

apart, the princi[)al office of a railway company
was its dwellin*? (<l) ; but not its other offices or

stations (*). But the manufactory or sho}), where

the business is substantially carried on, and not its

re<,Mstered office, is the dwelling, within the meaning
of the same j)rovision, of a manufacturing com-
|>aiiy(/). For fiscal [)ur])oses, a corporation is

ill) Rules of S. C. Order IV. Ex. 1 ; Minor »-. L. & N. W. R.

!• 1 : Stoy r. Rees, 24 Q. K I). Co., 1 C. B. N. S. 325.

'^"^ (e) Shiels v. G. N. R. Co.,

(b) (iraliani r. Lewis, 22 Q. 30 L. J. Q. B. 331 ; Brown
1^1>- 1. ". L. .t N. W. R. Co., 4 B. & S.

0) Exp. BreiiU, IG Ch. D. 326.

^^^- (/) Keynsliani /. Baker, 2

('/) .Vihinis /•. Gt. Western H. it C. 729 ; see also Aberyst-

R Co., (i H. A N. 404 ; Tay- witli Pier Co. ,: Cooper, 35
lor i: Crowland Gas Co., 11 L. J. Q. B. 44.

i.s. 7

r
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regarded as residing where the governing body

carries on the supreme management, though the

scene of its operations and sources of profit, and

even the majority of the shareholders, are out of

the country, and though it has a foreign domicil

and is registered abroad (a). A foreign corporation

which had any establishment in this country would

for the same purpose be considered as resident here,

as regards the question of jurisdiction (b).

In the same way, the word "occupier" has

received different meanings, varying with the object

of the enactment. Ordinarily, the tenant of pre-

mises is the " occupier " of them, although he may

be personally absent from them (»•) ; while a servant

or an officer who is in actual occupation of premises,

virtute officii, would not be an " occupier " (r/).

But in the Bill of Sales Act of 1854, which provided

that personal chattels should be deemed in tiie

possession of the grantor of a bill of sale so Ion},'

as they were on the premises " occupied " by him,

actual personal occupation, and not merely tenancy.

(a) Newby " Colt's Arms

Co., L. R. 7 Q. B. 293 : Hag-

gin V. Coniptoir d'Esconipte,

23 Q. B. D. 519 ; Carron Iron

Co. V. Maclaren, 5 H. L. 459.

See Attorney-General )• Alex-

ander, L. R. 10 Ex. 20.

(b) Cesena Sulphur Co. r.

Nicholson, 1 Ex. D. 428.

(c) R. r. Poynder, 1 B. &

C. 178.

{(I) Clark V. Bury St. Ed-

munds, 1 C. B. N. S. 23

;

Bent V. Roberts, 3 Ex. D. (J6

;

R. V. Spurrell, L. R. 1 Q. B.

72 ; McClean v. Prichard, 20

Q. B. D. 285.
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was intended ; and therefore the owner of chattels

in rooms whicli he did not personally occnpv was

not in the apparent possession of them, within that

Act in).

This restriction of meaning may he carried still

further to promote the real intention, and not

exceed the ohject and scope of the enactment.

Thus, an Act which, reciting the inconveniences

arising from churchwardens and overseers makintr

clandestine rates, enacted that those officers should

permit "every inhahitant " of the parish to inspect

the rates, under a penalty for refusal, was held not

to apply to a refusal to one of the churchwardens,

who was also an inhahitant. As the ohject of the

Act was limited to the i)rotection of those inhahit-

ants only who had i)reviously no access to the rates

(which the churchwardens had), the meaning of the

term " inhahitants " was limited to them (/»).

In another case, the majority of the Judges of the

Queen's Bench went further than the Chief Justice

(«) 17 & 18 Vict. r. 36;

Roliinson ». Brings, L. R. B

Ex. 1. As to the word

"traveller," see Taylor r.

Humphreys, 10 C. 13. N. S.

42<)
: Fislier x. Howard, 34

L. J. M. C. 42 ; Atkinson /-.

Sellers, 5 C. J3. N. S. 442
;

i^^annders r. S. E. R. Co., 5

Q. 13. D. 456 ; Penn r. Alex-

ander, [1893] 1 Q. 13. 522;
" lodger " and " occupier,"

Bradley r. Baylis, 8 Q. B. D.

li)5, 210 ; Morton -. Palmer,

51 L. ,J. Q. B. 7 ; Heawood ,'.

Bone, 13 Q. B. I). 179.

(b) Wethered »-. Calcutt, 5

Scott, N. R. 409 ; see also R
i: Mashiter, G A. & E. 153.

7—2

?|
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tliouKlit le^'itiinatf, in ^ivinj,' an unusual and even

artiticial nifaninj? to a word, for tlu' purpose of keep-

ing within the a))parent scope of the Art. The treaty

lietween (Ireat Britain and the Tnited States of 1.S42

and the (5 \- 7 Vict. e. 7('>, passed to give the Kxecn-

tive tlie necessary pow«'rs for carrying its provi-

sions into etiect. having provided that each State

shouhl, on the recpiisition of the other, deHver up

to justice all persons who, heing charged with

murder, "piracy." or other crimes therein men-

tioned, committed within the jurisdiction of either

State, should seek an asylum, or he found within

the territories of the other ; it was held that the

word "piracy" was conlined to those acts which

are declared piracy hy the numicipal law of either

country, such as slave-trading, and did not inclnde

those which are piracy in the ordinary and i)rimary

sense of the word, that is. jure gentium : for us

the latter offence was within the jurisdiction of all

States, and was triahle hy all, and the offenders

could not. consequently, he said to seek an asylnni

in any State, since none could he a place of satety

for them, that species of the crime was not within

the mischief intended to he remedied by the treaty

or the Act (n).

(r() i»VTenuin,;«L.J. M.C. ". Attorney-General, 1'. C

201. See also Kwok Ali Sing 179.

^:|l
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HKCTION II.— UKNKKKIAL (ONSTUn TIOX.

It is said to he the (hity of the jn(l«,'e to nmke
such constriu-tion of a statute as sliall -^iipjuess the

niisfliief and advaiu-e the remedy («>). Kveii where

the usual meaning' of the hmj^iia^e fi. lis short of the

whoh' ohject of the Le<,'ishiture, a more «*xtended

ineaniijj,' may he attril)uted to it, if fairly suseeptihle

of it. If there are i-ircumstaiiceH in the Act showing

that words are used in a hu,,:'r sense than their

onhnary meaning', tliat sense must he j,'iven to

them {!>). Thus, the Lei,'islatur«' lui\in<,' intenih'd

when passing the Workmen's Compensation Act,

1H1)7. that every w(n-kman in the prescrihed trades

shouhl he entithMl to compensation, it onglit to he

construed so as, as far as ))ossihh', to give ett'ect to

its primary provisions (< ). The enactment (25 A- 'US

Vict. c. (*>;J, s. 54, suh.-s. 1) hiniting the liahility of

sliipowners wliere, among otlier things, the injury

done is " l)y reason of the iini)roper navigation " of

tlieir ships, extends to a case wliere a collision was
owing, not to any default of the crew, hut to the

("! He\ lion's Case, 3 Rep.

7I1
; jicr I^ord Keiiyon in

Turtle '. Iliirtwell. V> T. K.

4:*!* ; jicr (Jockhinii CJ. in

Twvcross /'. Grant. 2 C. V. I).

tin /'./Lord Esher M.R. in

Jiiulow .'. Ross, 24 Q. H. 1).

(.) (iO ^'i (;i Vict. e. :}7

;

Lysons I'. Knowles »t Suns,

O.m Seee. g. /.VDick, flS!)]] [I'M)]) A. C. 7i).

1 Cii. 42(5.
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Ifi

bicjikdown of th«' steering «ejir from tlit^ iif^lif^eiuc

of engineers on shore, who hud improperly fixed

it (n). It would extend to every ease where the

ne^lij^enee is that of any person for whose ne^h-

^enee the owner is responsihh', nnh'ss it occurred

with the privity of tlie hitter (/»). AVliere a coh)niiil

statute empowered nnmicipal councils to con-

struct hridges, and provide*! that in certain cir-

cumstances the authorities of '* adjacent " districts

should contribute to the cost, it was held that the

word " adjacent " has not hy ordinary usa«,'e a

precise and uniform meaning, and is not continetl

to places adjoining, hut that the degree of proximity

which would justify its api>lication is entirely a

(juestion of circumstances (< ). A young person

whose work is partly indoor and i)artlv outdoor,

the outdoor work being at some distance from the

shop where he is employed, is wher employed in

outdoor work employed "in or about a shop"

within the Shop Hours Act, 18U2 (tl). To supply

beer at a public-house to a drunken man, would be

to " sell " the liquor to him, although it was ordered

and paid for by a sober companion (c). A driver

((() The Wiukworth, 9 P. D. (r/) .05 & 56 Vict. c. ()2;

145.

(/») Id. pt-i- Brett, M.R.

(r) Mayor of Wellington r.

Mayor of Lower Hutt, [19041

A. C. 773 ; but comp. lie

Bateraan, [1899j 1 Ch. 599.

CoUmaii r. Bo\mts, |1H96 1

Q. B. 457.

(e) 35 it 36 Vict. c. 94,

s. 13 ; Scatchard ><. Johnson,

.57 L. J. M. C. 41



BKNKFICIAIi CONHTRrCTION. 108

who leaves ti carriage and horses standing in the

higliway leaves them while tiiey are " [)assing

"

upon such highway within s. IH of the Highways

Act, 1835 (a). Acts which gave a *' single woman "

who had a hastard child the right to sue the puta-

tive father for its nuiintenance have heen held to

include in that expression, not only a w' m\v '/»),

Imt a married wonuui living apart in," ; lier

Imslmnd (c) ; for, the general ohject of tl S t itciu^

to compel men to contrihute to the s if i( .1 ! < n

illegitimate offspring, even a mnrri* i .h. ,. u \'\\: ;i

under circumstances incompatihl .siil ,iMta

access, though not in popular lang>) •.; i \' i.<

wonum, is nevertheless, for the purposes uf tie \"V-

and therefore in the contemplation of tla ' -la-

ture, as " single " as a woman who has no husband.

So where by s. 141 of the Army Act, 1881, assign-

ments of or charges upon pensions received by

officers in resjjcct of past services are forbidden,

but nothing is said in terms about executions or

attachments, it has been held that these must be

regarded as included ; as otherwise the object to be

(,i) & 6 Will. IV. c. 50

:

M. C. 153 ; R. /•. Collingwood,

I'hythian c. Baxendale,
[ 1895J 12 Q. B. 681; R. r. Luffe, 8

1 y. \i. 768. East, 193. Coinp. Stacey ».

(6) .\ntony n. Cardenliain, 2 Lintell, 4 Q. B. D. 291 ; Jones

Bott, 194; R. »-. Wymond- r. Davies, [1901] 1 K. B. 118;

liiim, 2 Q. B. 541. and see Croydon Union v.

(e) R. V. Pilkinjjton, 2 E. & Reigate Union, 14 App. Gas.

B. 546, Exp. Grimes, 22 L. J. 465.
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effected, viz., to secure a provision which should

kee)) the pensioners from want, and enahle them to

keej) a respectahle social position, wouhl he frus-

trated (/»). A soldier who has ^one into harraiks

with a view to heing drafted to the seat of war is

"a soldier in actual militarv service" within s. 11

of the Wills Act (/<). The authority given hy tli."

Ivlunicii)al Corporations Act to expend the lociil

funds ui)on "corporate huildings " was construed

as extending to the cost of lining the corjmratioii

pew in the church (<•). Dogs (d), horses, cattle (< i.

an(i shares in a limited company ( /), have, hy

a heneticial construction, heen held to he "goods
"

within the meaning of that word as used in certain

statutes; while on the other hand, a linen hag lias

))een decided not to he a " case " in which gun-

powder may he carried, for the puri)()s<' of satisfying

the recpiirement of the Metalliferous Mines Act.

1H72, that explosives shall not he taken into a min*-

except in a " case or canister," as such a case would

not etlect the ohject of the statute of attbrding

{(() 44 .^ 4-') Vict. c. ')H;

l.ucas '•. Iliinis, IS Q. li. ]).

127; 7.V Sauiulors, IH*)',: 2

Q. 11 117, 424.

J>) 1 Vict. f. 2(i; lliscock,

In till' floods of, 1901 P. 7.S;

iiiul sec (iiittwaitl /'. Knee,

j
1<.)02 V. !•;».

(r) -) \ () Will. IV. c. 70;

K. r. Wanvick, H Q. M. '.)2(i.

{<!) 2 S: li Vict. c. 71, s. 40;

]{. r. Slade, 21 g. K I). 4.{;f.

(.) :W .V; 40 Vict. f. HO, s. SA:

Riclunond Hill Co. r. Trinii\

House, lS9(i 2 Q. l^. V.ii.

if) \\. S. C. lKS;i, Older !..

r. 2; Hvans /•. Davies, Is'.i:!

2 CI,. 21(;.
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protection iigiiinHt ij^nition from sjmrks (<»). An

English trade-mark and goodwill arc property within

the Stanij) Act, iHtH, and so is a share in a colonial

j)atent (/>). On similar grounds the enactment in

the Artizans' Dwelling Act. 1^75. which, after

authorising local authorities to purchase land for

such dwellings, provides that all rights or (ase-

ments relating to the purchased land shouhl he

extinguished, hut compensated for, has heen held to

include under the word " rights ' inchoate as well

as comi)lete rights (r). An Act which re(]uired a

railway company to make, for the acconnnodation of

tl;e owners and occupiers of the adjacent lands,

sufficient fences for protecting the lands from

tresi)ass, and the cattle of the owners and occupiers

from straying thereout, was held to include in the

term "occupier" a person who merely had put his

cattle on land with the license of tlie occujuer {<!).

And the same word, even when c()ui)led with

••owner" {»'), has heen construed, with th<' view of

(«) ;;.") .t 8() Viet. c. 77, s. :2:{

;

Hiirlnw -. Hoss, -24 Q. Il D.

I'oster '•. Dipliwys Ciisson .'{.SI. Conip. Hawkins '.

SliiU' Co., 18 Q. h. 1). 429. KutltT, 1S<)2 1 Q. B. t;()S,

(/<) ;")4
I'i: oo Viet. f. ."W, s. "/.), wiicic " ciisemciit " was con-

sults. 1 ; Hrooi<e .<: Co.

Inland Revenue, IH'.H) i>

(J. B. :Jo6; Smelting Co. of

Australia >'. Inland Reveinie,

iS'.iT 1 Q. K 17").

.) 3H.t39Vict. c. 3(),s, 20.

sti'ued in its strictest sense.

('/) |)a\vson r. Midland K.

Co., I.. R. S Kx. s; and s-v

Kitlow '•. Liskcard, L R. 10

(,). B. 7.

(.1 S.MChap. XI, Sec, IV.
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promoting the object of the enactment and venchiii^r

the mischief ainied at, as inchulinj^ a person stand-

ing on a spot in a i)avk or place where he had nu

more right to stand than any other i)erson (//). S.>

it has been held that cows agisted on the terms that

the agister shonld take their milk in exchange tor

their pastnrage, were taken in to l»c ted at a " fair

"price" (/<), that an agreenjent hy a shareholder

with a conjpan\ to Net off a jtresent liability of the

company to pay cash to him against future calls on

his shares was a payment of the calls " in cash (- .

that the attendance of an uncertificated midwife at

the confinement of the wife of an elector, who \\a>

sent to her and paid for by tli- relieving officer, wa-^

" medical assistance." so that the relief afforded did

not dis(pialify the elect(»r from being registered c/i.

that an ante-nn|itial agreem*'nt for a marriage

settlement was a •• marviaije settlement" ('). and

that "bedding" protected under the Law of

Distress Amendment Act, IHHH, includes a bed-

stead ( / I. " Mendx'r " in art. '27 of Table A to tlie

((/) Sec I)o^'f,'ett ''. CiittiTiis,

:J4 L. .1. C. I*. 4<); Hows -.

hViuvick. [,. R. 9 C. P. :j:}i».

(/)) 4() A 47 Vict. c. 61 , s. 4-0 :

lioiuluii ,^ Yorks. Hank /. Hel-

ton, ir)g. H. 1). 457.

(il) 4M .V 49 Vict. c. W, s. 1 ;

Hoiit'vl)oiif '•. Hiuulnid^f. 1^

Q. H. I). 4 IS.

(,') 41 i^ 42 Vict. c. 31. -. 1 ;

Wt'iiiiian '. Lyon iV Co., IS'.M

•2 Q. H. 192 ; and see /.'.•

(();j().v:{l Vict.c. i:il,s.2.K Vansitlarl, 189:5 1 Q. \'>

AV .lon.'s Lloyd .V Co., 41 IHl.

Cli I). io9. (7) ol .^; 52 Vicl. c. 21, s. 4 ;
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Companies Act. IHCri—which provides that anv

incieiised cjii)ital sliall Ix' ottVicd to the '* nieiiihers
"

i)i'o rata,—includes the representatives ot a deceased

niend)er wliose name is on the re»^ister en. A

statute which reipiires a railway company t(» keep

ill repair a •• l)rid<4e " carryin«,' a hi^diway over their

lines, r<'(|uires them also to maintain the roadwax

upon the hridj^e |//). A hsliin^'-hoat of ten tons

provided with masts, which unshipped, and sails

nsed tor ^'oinj^' to sea. hut which was propelled hy

•. iir oars in harhonr and shallow water, was decided

to l)e a " ship " within the Merchant Shipping' Act

of 1S()'2, which |)rovides that when a collision

l)etwe<>n two '• ships " takes place, the ina-^ter of

each shij) is hound to reinh-r assistance to the

other, on pain of the cancellation or suspension of

his certificate. 'J'hou<i;h the Merchant Shippin>f

Act. isr)4. s. '2. enacted that the term •• ship
'

should "have tlie meaning" theiehy •• assi<^ned
'

to it, viz.. that it shoidd •• include cNcry description

'«>f vessel used in iiavi«j;ation not propelled hy oars,"

i>;ivN''. HaiTW, liXlO 1 Q. H.

iw) 2") i*. 2('i Vict. c. s'.i;

•liiiiii- '. Hueim. iVc. Symli-

ciUr, is9(; 1 Ch. 4r)7.

(/.| s A ;» Vict. c. 20. s. 4(i;

M;i\()l i)t Hur\ '•. L;lllL'llsllil('

.V Vorks. liv.. 14 A. V. 417.

Sec also ii> lu :i
" liook

"' within

'i A (1 Vift. f. 4"». s. 'J, Ma|)le

,v Co. '. .lunior .\. \ X. Stores.

Jl Cii. 1). ;j(;!): Call!.' -. Marks,

.-)J i. .!. Ch. 107 , Davis '.

Coniiiii, .")4 1.. .1. Ch. 41",).

And a- to a " lioilci " within

4."» .\ 4i; \ let. t. 22, K. '.

lioil>T i>\))i( sion CoaiHiis-

sionrr- isitl 1 Q. U. 7(W
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this was considt'ved not to l)e a dctinitioii, and its

not cxflndinj^ vessels whicii it did not include {in.

On the other hand, a steam lanneli used for the

))nr|)ose of carrvin;^ ))assen^'ers on pleasure tri|ts

round an artificial lake has heen held not to he ,i

•' vessel used in navi«,'ation," so as to need the su^-

jteiision on l)oard of a l)oard of Trade certificate (//).

Another instance i^ afforded hy s. 8 of the

( 'oninion Iiodjj;in<jr Houses Act, l(Sr);), which forhi(K

the keepinj^' of "a connnon iod<j;in<,'-house "' unles>

It has heen inspected, approved, and re^'istereii.

The ohject of the enactment hein<,' to seciu'e for llif

poor usiuif these houses conditions safe;^'uar(hi)!j

health and ))re\entin<4 tiie spread of disease, which

peopl(> l)erter ott are supposed to he ahle to seciirr

for thenisel\<'s. it was held to ai)ply to a .shelter kept

for a charital)le pur|)ose and not h)r ^'ain (. ).

A dehtor resichnj,' ahroad *' keeps out of the Wiiy

"to avoid service" of piocess, within the nu'aniui;

of the liankruptcv Kules for sui»stituted sei\ ice (</),

./) /// /, Kfivussdii, I.. K. (; Moii-iss, |isi);{] 1 (J. 15. :{.V.);

(^>. 1>. 2S(t. Clomi). Tlic Miic, 7 iuul sft- Salt I'liioii -, WO, ,|.

V. 1>. l-iC); (iiipp r. liond, l'.» [1S!);{] 1 g. |',. :{7().

g. li. 1> 2(10; CImIc Navi','a- (r) 14 .V lo Vict. c. _'S. ai •

11(111 /. Lainl, S App. Cas. (ioS. Iti >v 17 Vict. c. 11 ; l.(»^-c;. i;

And Mc !;. . jiowytT, /in -. li.idtli, l'.H)() 1 Q. I'.. 1()| ;

i'attiNoii .1., 4 ('. .V r. o-VJ. ami l.it^'sdoii /'.Trotter, Iu. fi! 7

See :{f; .\ ;{7 \'ict. c. s:,, s. U;. iJ bankruptcy tinier, ls-^«i.

(A 17 a IS Vict.c. i(l4, --. -J, rule |.j4 : h'c Irquliart, :Jl

;ilH; Mayor of Southpoit -. <^ P>. J). 723.
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and iTixler s. 1") of the Friendly Societies Act, IH?-"),

which provides that vejjjistered friendly societies

shall i)e entitled to the |)nvile^'e of havin*,' "any
'•

I "oney or property l)el(Mi<;in^' to the society," which

shall l)e in the possession of any otHcer of the society

upon his haidiruptcy. handed over to the society in

))reference to any other dciit-' or claims aj^ainst his

estate, it has hem held that the sctcicty is entitled

to lie ]>iiid out of such ('Stale aii\ hahince due to it,

in res[)ect of inoiiies received hy him foi' it, even

thouffh he has not in hi^ posse-^sion those monies in

specie, and tlle^ cjinnot he traceil {n).

The statutes which reipiire notice of action for

ainthiii^' •• (h>ne " under them are construed as

inclndin*^ an omissif)!! of an act whicli ()u<,dit to he

(lone as well as the connnission of a wrongful one i //).

Kven criminal statutes, winch are suhject to the

strictest construction, will he found to furnish

ai)un(knt illustrations of .giving an extended meaning

to : word (<).

A statute whicli re(piire> something to he done hy

(,,i .-(s .V ;}9 Vict. c. CO.

s. !:) (7). /.V MiUer, ls«';5 1

ill) Wilsdii /. Hiilifax. L. 1\.

:i K\. 1 It : Poiiisuin r. 'rhii-i.

I,, l;. -2 C. 1'. 44'.t; set- .il-,o

Duvis r. Cuili'.i^', N Q. l;. -JSti;

N.wton '. i;ilis, .") ll.Si !'. 1 1.);

1). :{;^.

Ill See Chiip. X. As to

:i)))H'iii in ;i " criniiiuil caiisi-

•• or iiiiilter. si-f Mxp. Wood-

hall, -li) Q. 1^. \). m-I: Hxp.

S^-l.olicl-1. IsiU -2 Q. H. 4-iS^

\i. r. Tvler. IrtKJ, -2 g. B.

oSS; Kxp l'iil!)rook. 'isiVi, 1

vi'.variU -•. Isiin^noii, 22 Q. 1^. (J.
1'.. «.

.
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ft person would, except in cases subject to the

principle that delej^'atns non potest dele^nire, Ih-

complied with, in general, if the tiling' were done

by another for him and by his authority ; for it

would be presumed that there was no intention to

prevent the application of the j^'eneral ))rinciple of

law that (pii facit i)er aliuni faeit per se ; unless

there was something either in the language or in the

object of the statute which showed that a persomil

act was intended. On this ground, an Act of

Parliament which recpiires that notice of appeal

shall be given by churchwardens is complied with

if given »y their attorney {a). So in the absence of

any pr- ^ion to the contrary in the ]iills of Sale Acts,

it hi- ! held that a bill of sale may be executed

y, and the grantee may be the attornev ofhv

the n, or for such i)urpose(//|. And the Dramatic

C" ai^'i t Act. :} iV: 4 Will. IV. c. 15, which requires

le wr 11 CO >ent of the author of a drama to its

n R. '• -! ^ a X, 1 L. M.

A P. 021 , ". Carew, i20

r,. J. M. C. 44,..; R. /•. Kent,

I.. R. S Q. \i. 315 ; France -.

Dutton, 1H<,»1 2 Q. 13. 208

Sec other instances in R. r.

St. Mary Ahliotts, 1K!)1 1

g. 15. •.ilH: Walsh r. Soutli-

well. 20 L. .1. M (' \m: R.

''. Huntinj;it'.n-,hiiv, 1 L. M X-

I'. T-'
; Chaiies r. lihickuf,!, 2

C. P. 1). 151 ; /iV Laucastor, :{

Ch.l).4!)H; Nicholson r.H„,„l,

9 M. A W. 365; Brookir ..

Wood. 5 B. it .\(l. 1052 ; -lorv

'• ()rcliar(1.2B. .<:P. 39; Philps

. Winchconil), 3 IJulstr. 77.

Conij). Ilider r. Donxll, 1

Taunt. .3.S3.

(/') Funiivall /•. Hudsuii,

ri8;»3l 1 C'h. 335.
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representation, would be sufficiently complied with

if the consent were given by the author's agent (</).

When an Irish statute, after giving to tenants for

lives, or for more than fourteen years, the right of

felling any trees which they had [)lanted, re(piire(l

that '* the tenant so planting " them should tile an

affidavit within twelve months, in a form given hy

the Act, which i)uri)orted throughout to he made hy

the tenant personally, the House of fjords construed

the Act as satisfied by the affidavit of the tenant's

agent. A stricter construction, it was said, would

have rendered the Act inapi)licable to most of the

cases which it had in view (h).

The principle is well illustrated by two decisions

under the (i & 7 Vict. c. 18, which required that the

person who objected to a voter should sign a notice

of his objection, and deliver it to the jmstmaster.

This was held to reijuire ))ersonal signature, but not

l)prsonal delivery or receipt. It was material that

the person objected to should be able to ascertain

that he really was objected to by the objector, which he

louhl not so easily do if a signature by an agent was

admitted ; just as, to guard against personation, the

signature of a voting paper under the former Muni-

cipal Cori)orations Act must be personal and not by

agent (r). But there was no valid reason for

{(I) Morton '. Co]K.'land, 1(5

C li. -517.

(I/) Mountcashel /'. CNcil, ')

H. L. 937.

(CI o & () Will. IV. V. 7G,

s. 32 ; R, ". Tart, 1 E. .^ E.
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supposing thivt the Tjegislatiuc did not intend to give

effect to the rule qui facit i)er alinm facit per se, in

the case of the mere delivery (/O- The knowledf^c

of tlie servant may he constructively that of tln'

master within the meaning,' of an Act, even when

making' the master penally responsihle(/<). An Ait

(18 \- lU Vict. c. 121) which authorises justices to

sunnnon a person hy whose act a nuisance arises,

or, if that person cannot he ascertained, the occui)ier

of the premises in which it exists, was held to

authorise the sunnnoning of the occupier, if the

person who had actually done the act was his

servant, since in law the act of the latter is that of

the former (t).

On the same principle it has heen held that s. :i

of the Truck Act, 1881. which provides that the entire

amount of wages earned hy any artificer shall he

actually paid to him in the current coin of the realm,

would Iv satisfied hy payment heing made to his

authorised agent (</).

<>ti the other hand. Lord Tenterden's Act,

« (rco. IV.. which requires a!i acknowledgment

'* signed i)y the party chargeahle therehy," to take a

(US: iuul sfi- Monks r. .Tack-

sot), I C. P. D. (JH3.

I a ) Cuniinp /•. Toms, 7 M. ^

(ir. 2;t ami 88.

(b) Coiv '•. .lames, L. R. 7

Q. li. 13.0, jirr Lush .1. (hut see

I'iiiii '. Hou-ihtwood, '24 Q. H.

D. 353) ; R. ". Stephens, L. 1!.

1 Q. B. 702.

(f) Barnes *'. Akioyd, L. 1<

7 Q. B. 474.

((I) 1 it 2 Will. IV. f. 37 .

Hewlett r. Allen & Sons, 1 1894

1

A. C. 383.

i» 1
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debt out of tho Statute of Limitations, has been held

to require personal signature, and not to admit of a
signature by an agent (^/). But this construction

was based partly on the eircumstante that another
Statute of Limitations made express mention of an
agent (/>). Where an Act re(piired tluit notices

should be signed by certain public trustees, or by
their clerk, it was held that the signature of the

clerk of their clerk, who had a general authority from
his employer to sign all documents issuing from his

office, was not a compliance with th«' Act(«). And
a lithographic indorsement of a solicitor's name was
not a compliance with the provision of the C. ('.

Kules, 1880, that he should " indorse on the i)arti-

" culars his name or firm "(*/),

Again, where the statute rerpiired that the act

should be done by the party " himself," it would
hardly admit of its being done by an agent, as in the
case of the provision that a nomination paper of a

candidate for municipal ofKce should be delivered to

the town clerk by the candidate himself, or his

{(i) Hytle /'.Jolinson, 2 Bin^'.

N. C. 77H. See also Swif* >:

•Juws})ui y, L. R. 9 Q. H. 301
;

Williams r. Mason, 28 L. T. N.

^. S.i-I ; Barwick r. Eupjish J.

•;. Iknk, L. R. 2 Kx. 259;

Hirst /. West Ridiiif; Union

l!;inkinf,' Co.. [1901 2 K. B.

•jlK).

(h) Sup., p. ')').

((•) Miles r. Bough, 3 Q. B.

H45. Comp., however. Brown
'•. Tonihs, [1891] 1 Q. B. 253.

(<J) Order VI. r. 10; so held

]irr Fr\ L..I. in R. r. Cowper,

24 Q. 15. 1). r,33, Lord Esher

M.li. (iisscntinL'.

I.s. 8
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propoHpr ov seconder (*i). A statute which provid. ^

that a person, not a party to an election petition,

who is charged with corrupt practices, shall have an

opportunity of heing heard " hy himself " and of

calling witnesses, does not authoris.' his appeariiifi

by counsel or solicitor (h). So where an Act recpiind

a special qualification for doing anything. Tlin>

under the rharmacy Act, 18(58, which forbids undn

a penalty the sale of poisons by unqualified persons,

the shopman of a qualified employer, if not qualified,

would be liable to a penalty for selling, except under

the personal supervision of his employer (<) ; but an

unqualified person who receives an order for poison

and forwards it to a manufacturer who supplies ii

directly to the customer, has not the conduct and

management of the sale so as to constitute him the

seller within the meaning of the Act (//).

The statute which enacts that in any contract foi

letting a house for habitation by persons of the work-

ing classes there shall be an implied " condition
'

that the house is fit for habitation, has been constiiicd

as importing a promise by the landlord to that effect,

(a) Plonks r. .Jackson, 1 C.

P. D. 683. The Munic. Coi-p.

Act, 1882, omits " himself "
;

see 3id Scheclule, part 2, s. 7.

{/,) 4() & 47 Vict. c. 51, s.

38; R. ". Miinsel Jones, 23

Q. B. D. 2y<;

(f) 31 .t 32 Vict. c. 121, -.

15 ; Pharmaceutical See. ».

Wheeldon, 24 Q. B. D. (IsS

and see Lewis v. Weston Loc

Bd., 40 Ch. D. 65.

(d) Pharmaceutical Soc.

White, [rJOl] 1 K. B. GuU

"sSBEi^iSi ",.i'3K^ :
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and HO giving tlio tenant a right to nve on it, for

the purpose of giving effect to the intention {<').

HoraetimeH the governing principle of the remedial
enactment has heen extended to cases not included

in its language, to prevent a failure of justice, and
consequently of the prohahle intention. Thus, the

Common Law Procedure Act of 1854, s. 50, which
empowered a Court, upon the application of either

party to a cause, supported by the affidavit of such
|)arty, of his belief that a material document was in

the possession ot iiis o[)pone!it, to order its produc-

tion, though it (lid not atlmit the affidavit of the

attorney of the party, even when the latter was
abroad (/>), was satisfied by the attorney's affidavit,

where the party was a corporation, and consequently

incapable of making an affidavit, or, perhai)s, of form-
ing a belief (<•) . The governing principle was that all

suitors should have power of getting discovery (</)

;

and as a corporation could make no affidavit, or could
make one only by their attorney, the affidavit of the

latter was considered a substantial compliance with
the Act.

A provision of the 8 & 4 Will. IV. c. 4'2, which,
after depriving the parties to a reference under a rule

(<() 48 .t 49 Vict. c. 72, s.

12; Walkt-i- v. Hobbs & Co.,

23 Q. B. D. 458.

(/') Cliristopherson v. Lo-

tiiiga, 15 C. B. N. S. 809;

Herschfeld v. Clarke, 11 Ex.

712.

(t) Kingsford i: G. W. R.

Co., 10 C. B. N. S. 701.

(r/) Per Erie C.J., Jd.

8—2
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of Court or jivlge's order of the power which they

formerly had or revoking the authority of their arbi-

trator, enacted that a judge might from time to time

enlarge the time for the arbitrator to make his award,

was at first thought confined to cases v/here a

revocation had been attempted {n) ; or, at all events,

applicable only where the arbitrator had no power to

enlarge the time, or had not yet made his award ih)
;

but it was afterwards held that a judge had power to

enlarge the time in all references made by judicial

order (<) ; and to do so even after the arbitrator had

issued his award after the time to which he was

limited had expired, and the award was consequently,

so far, a nullity (</).

The beneficial spirit of construction is also well

illustrated by cases where there is so far a conflict

between the general enactment and some of its sub-

sidiary provisions, that the former would be limited

in the scope of its operation if the latter were not

restricted. An Act which, after authorising the

imposition of a local rate on all occupiers of land in

a parish, gives a dissatisfied ratepayer an appeal, but

(a) Potter v. Newman, 2 C.

M. & R. 742.

(h) Per Tindal C.J. in Lam-

bert /'. Hutchinson, 2 M. & Gr.

858, and i)cr Patteson J. in

Doe V. Powell, 7 Dowl. 539.

(c) Leslie v. Richardson, (i

C. B. 378.

(f/) Browne ?'. Collyer, 2 L.

M. & P. 472 ; Ward v. Sec. of

State lor War, 32 L. J. Q. B.

53 ; Lord v. Lee. L. R. 3 Q. B.

404.
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at the same time requires the appellant to enter into

recognizances to prosecute the appeal, presents such

a conflict. Either it excludes corporations from the

right of ai)peal, hecause a corporation is incapable

of entering into recognizances ; or it extends the

right to them, without compliance with that special

exigency. And the latter would be untjuestionably

the beneticial way of interpreting the statute. The

general and paramount object of the Act would

receive full effect by giving to cor})orate bodies the

same right of appeal against the burthen imposed on

them ; and the subsidiary [)rovision would be under-

stood as applicable only to those who were capable

of entering into recognizances (o).

The Act De Prerogativa Regis, which provides

that the lands and tenements of lunatics " shall in

*' no wise be aliened," does not prohibit the Court

from giving up an interest in the real estate of a

lunatic in order to acquire for him a larger and more

valuable estate. The statute was passed with the

object of preserving the estates of lunatics, and a

contrary interpretation would not have carried out

that intention (h).

The Mortmain Act (9 Geo. II. c. 30), which pro-

hibited the disposition of lands to a charity by other

means than by a deed executed a year before the

donor's death, was open to the construction that it

(a) Cortis /'. Kent Water-

works, 7 13. it C. 314.

(b) 17 Edw. II. G. 10; Re

Setton, [1898J 2 Ch. 378.
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applied only to lands which i)assed hy deed, and

therefore not to lands of copyhold tenure (<0. But

as the ohject of the statute was, manifestly, to

include all lands of whatever tenure in its prohibition,

the only consequence that would have followed, if it

had been thought impossible that the mode of con-

veyance provided by the statute should operate to

transfer copyholds, would have been that copyholds

won Id have fallen within the general prohibition

absolutely, and would have been incapable of passing

to a charity by any mode of conveyance (/>).

Except in some cases where a statute has fallen

under the principle of excessively strict construction,

the language of a statute is generally extended to

new things which were not known and could not have

been contemplated by the Legislature when it was

passed. This occurs when the Act deals with a

genus, and the thing which afterwards comes into

existence is a species of it{(). Thus, the provision

of Magna Charta which exempts lords from the

liability of having their carts taken for carriage was

held to extend to degrees of nobility not known when

it was made, as dukes, marquises, and viscounts {d}.

The 17 Geo. II. (a.d. 1744), which gave parishioners

the right of ins})ecting the accounts of church-

(rt) Coinp. Smith ''. Adams, (c) Per Bov'.l C.J. in E, r.

sup., p. 44, Smith, L. E. 1 C. C. 270 ; per

(b) Per Lord Tenterden in

Doe ('. Wateiton, 3 B. & Aid.

151

Holt C.J. in Lane

Mod. 485.

{il) 2 Inst. 35.

, Cotton, 12
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wardens and overseers under tlie poor law of Elizabeth,

was held to extend to those of guardians, officers

who were created hy Gilbert's Act (2*2 Geo. III.),

passed in 1783 ('0. The 18 Eliz. c. 5, which made

void, as against creditors, transfers of lands, goods,

and chattels, did not originally apply to copyholds

or choses in action, as these were not seizable in

execution (//) ; but when they were made subject to

be so taken (1 &: 2 Vict. c. 110), they fell within the

operation of the Act (<). The Act ..f Geo. II., which

la-otects copyright in engravings ^y a penalty for

piratically engraving, etching, or otherwise, o\- " in

•'any other manner" copying them, extends to copiew

taken by the recent invention of photography (</).

A telegram may be a forged instrument according to

the true interpretation of the Forgery Act (<). The

telephone is a "telegraph" within the meaning of

((/) 17 Geo. II. c. 3S ; 22 30(5; (Jiavus ;•. Ashford, L. H.

2 C. r. 410 ; .\ttoiney-General

/. Lockwood, 9 M. i<: W. 378;

comp. IliUifstiVJiif^l ''. Empire

Palace, [ls<.)4] 2 Cli. 1 ; Id. r.

ib) Sims r. Thomas, 12 A. (V: Newiies, 18'J4J 3 Ch. 109. See

(ieo. III. c. 83 ; R. >: Great

Farvingdon, 9 B. & C. 541 ;

Bennett r. Edwards, 7 B. it C
->m ; Bing. 230.

!•:. 53().

(t) Norcutt r. Dodd, Cr. &

I'll. 100 ; Barrack ". McCul-

l..ch, 26 L.J. Ch. 105; E. r.

Smith, L. R. IC. C. 270; per

Hovill, C.J.

(il) 8 Geo. II. c. 13 ; Gam-

ban r. Ball, 14 C. B. X. S.

otiier instances, i?(^ Taylor, 10

Sim. 291 ; Exp. Arrowsmith,

8 Cli. I). 90; and cases cited

intra, Chap. X, Sec. I.

(<•) 24 A 25 Vict. c. 98, s. 3H;

R. r. Riley, [1890] 1 Q. B.

309.
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the Telegraph Acts, 18G3 and 18G9, though not

invented or contemplated in 1809 (^()- Every com-

pany registered under the Companies Acts is ii

" public company" within the Apportionment Act (/*).

It is hardly necessary to remind the reader that

beneficial construction is not to be strained so as to

include cases jjlainly omitted from the natural

meaning of the words (c). For instance, an Act

which requires that public-houses shall be closed at

certain hours on Sundays, cannot be construed as

extending to Christmas Day (d) ; and the statutory

rule which directs that application for new trials in

cases tried by a jury should be made to the Court of

Appeal, cannot extend to cases tried by an ofticial

referee (^')-

(a) 20 4 27 Vict. c. 112; 32

& 33 Vict. c. 73 ; Attorney-

General »'. Edison Telephone

Co., 6 Q. B. D. 244.

(i) 33 & 34 Vict. c. 35 ; lie

Lysaglit, [LS98] 1 Cli. 115.

(c) Supra, p. 19.

{(1) 44 it 45 Vict. c. 01. s.

1 ; Forsdike v. Colquhoun, 11

Q. B. D. 71.

(c) 53 & 54 Vict. c. 44, s. 1 ;

Gower v. Tobitt, 39 W.R. l!»:i.



CHAPTER III.

CONSEQUENCES TO HE CONSIDERED — PRESUMPTION

AGAINST ANY ALTERATION OF THE LAW ISKYOND

THE SPECIFIC OBJECT OF THE ACT—MENS REA

IN CRIMINAL LAW.

Before adopting any luoposc^d construction of a

passage susceptible of move than one meaning, it is

important to consider the effects or consequences

which wouhl result from it {«), for they often point

out the real meaning of the words (//). There are

certain objects which the Legislature is presumed not

to intend ; and a construction which would lead to

any of them is therefore to be avoided. It is found

in such cases sometimes necessary to limit the

effect of the words, especially general words, some-

times to depart, not only from their primary and

literal meaning, but also from the rules of gram-

matical construction, whenever it is improbable that

they express the real intention of the Legislature

;

it being more reasonable to hold that the Legislature

expressed its intention in a slovenly manner, than

that it intended something which it is presumed not

to intend.

(a) Grot. d(! B. & V. h, 2, c. Ciuik-Ii, 390. ]>er Cur.

10, s. 4 ; U. S. /•. Fislier, 2 (/>) Puff. L. X. b. o, c. 12, s. S.
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One of these presumptions is that the Le<,'islatnrt'

does not intend to make any alteration in the law

beyond what it explicitly declares (*f), either in

express terms or hy implication ; or, in other words,

beyond the innnediate scope and object of the statntc.

In all general matters beyond, the law remains un-

disturbed. It is in the last de«];ree improbable tliut

the Le<^islature would overthrow fundamental i)riii-

ciples, infrin<?e rights, or depart from the general

system of law, without expressing its intention w ith

irresistible clearness (/*) ; and to give any such ettVct

to general words, simjdy because they have that

meaning in their widest, or usual, or natural sense,

would be to give them a meaning in which they were

not really used. General words and phrases, then-

fore, however wide and comprehensive in their literal

sense, must be construed as strictlv limited to the

actual objects of the Act, and as not altering tiie

law beyond (r).

Thus, a statute which authorised " any " or " the

"nearest" justice of the peace to try certain cases,

would not authorise a justice to try any such cases

out of the territorial limits of his own jurisdic-

tion (il) ; or any in which he had a dis(pialifying

(a) Per Trevor J. in Arthur

/'. Bokenhaiii, 11 Mod. 150; see

also Harl)ert"s Case, 3 Rep. 13b.

(b) 2 Crancli, 390.

(r) See jicr Sir J. Roniilly

in Minet r. Lenian, 20 Beav.

278 ; Wear Commissioners >:

Adanison, 1 Q. B. D. 54(), jn'r

Meliish, L..T., 2 App. 74-3.

(J) 1 Ha\vk. P. C. c. (i"j. s.
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interest or a l)ijis(<() ; or wliirli lie was iiit'ai)iiL-itat<'(l

by any other general principle of law from hear-

iiij,'(/'); still less to hear them hy any other conrM'

of pioeeeding than that estal)lish<'(l hy law(«). So.

the Debtors' Act, 1801), empowering "any (inferior)

"Conrt" to commit for default of payment of a

(l('l)t under fifty pounds, in pursuance of an order

or judgment of " that or any other competent Court."

(lid not authorise such a Court to connnit, unless

the debtor was subject to its general jurisdiction by

residence or business (*/). An Act which authorised

a distress would not authorise a seizure of goods in

custodia legis {<'). The provision in the Judicature

Act of 1878, that the Court might grant an injunc-

tion in all cases in which it should consider it " just

"and convenient" that such an order should be

made, did not extend the authority of the Court

beyond cases where there was an invasion of recog-

nised legal or equitable rights ( / ). The provisions

4-1; ]lr Peerless, 1 Q. B. ir/.i
;

K. /'. Fylingdales, 7 B. it C. 4;J>s.

'(i) R. ('.Cheltenham, IQ.B.

4()7 ; R. V. Meyer, 1 Q. B, D.

173 ; R. r. L. C. C, [1892] 1

(,). B. 190.

{b) Bonham's Case, 8 Reji.

llSa; Great Charte r. Ken-

niiigton, 2 Stra. 1173 ; R. /•.

Siiinsl)ury, 4 T. R. 456.

(i) Dalt. c. t), s. ().

(,1) :i> .<: :ili Vict. c. Vy2 ;

Washer r. ElUot, 1 C. P. D. 109.

(r) 17 it 18 Vict. c. 104, s.

o2:i ; The Westniorelaiul, 2 W.

Rol). ;J94.

(/) Sect. 2o, sul)-s. 8;Becl-

(low r. Beddow, 9 Ch. D. 89;

Day '•. Brovvnrigg, 10 Ch. D.

294 ; and [icr Lord Hatheriey,

in Reuss /'. Bos, L. R. 5 App.

198.
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in Order LV., lliilr 1, »»f tin' .Injiifiitnrc Act iiinl tli.

IJcgulution of Uailwiiys Art, 1M7;{. tliiit tin- costs ..f

and incidental to proceed ini^'s should l»e in the dis-

cretion of the Court was construed as |,'iviji<,' Jio widt r

discretion than had always hcen exercised hy tin

Court of Chancery, and therefore I's not authorisiiii.-

an order on a successful defendant to pay a portion

of the plaintiti's costs (<0.

" Fresh eviilence " within the nu'anin^' of tli<

Summary Jurisdiction (^[arried Women) Act, IHU:,.

s. 7, which «,'ives magistrates jurisdiction to rescind

a separation order previously nnide under h. 4 nt

that Act, means the same sort of evidence as that

upon which a new trial would in" the ordin!ir\

course be granted (/>).

An Act which juovided that a nniyor should not Ix

.

by reason of his ottice, ineligible as a town councilini

or alderman, would not make him eligible when li.

acted in the judicial capacity of returning officer at

the election ; for it would not be a just constructitui

of the language used, or a legitimate inference from

it, that the Legislature had intended to repeal by :>.

mere side-wind the principle of law that a man can-

not be a judge in his own case («). 8o, an Act whicli

(n) Foster r. (i. \\. R. Co.,

8 Q. B. D. olo ; lie Mills'

Estate, :U Ch. D. 24.

(/)) AS .t o<) Vict. c. 39;

Johnson r. Johnson, [1900]

P. 19 ; conip. Murtagli

Ban y, 24 Q. B. D. 632.

((•) R. '. Owens, 2 E. .v 1

86; R. '. Tewkeshury, L.E.

Q. B. 629 ; R. -•. Milledgc
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directed the election of otUcers, would he understood

as authorisin<^ it only on a lawful day, and not on a

Sunday ('0: und if it declan'd that the candidate

who had the majority of votes should he deemed

elected, it woidd he construed as not intending to

override the ^'eneral principle, that voters who vote

for a person whom they know to he inelij^nhle. throw

away their votes (/>).

In the same way, a statut<» retjuirin^ a reco«,'nizance

would not he understood as jjjivin",' competency to

minors and married women to hind themselves by

such an insivument (.). The Statute of Westminster

2. which «:;ave a jndj^ment creditor th(> writ of elegit

to take half the lands of his dehtor, did not authorise

the issue of the writ asaii.>t the heir of the dehtor

(hiring his minority (*/). So, the 43 Eliz. c. '2, in

making themother and grandmotherof an illegitimate

child liahlt' to maintain it, did not reach them when
niuler coverture {<) ; and an Act which punished

Q. B. D. 332, S. C. nom. K. -.

Weymouth, 48 L. J. M. C.

13"J; R. -•. Henley, [l.s<J2] 1

Q. B. 504; R. >: Morton,

fis92] 1 Q. B. 3',).

('() R. ". Jkitler, 1 W. Bl.

OliJ ; R. i\ Bridgewater, 1

Cowp. 139.

ih) R. V. Couks, 3 E. .V B.

249 ; Beresford-Hope c Lady

Siindhmst, 23 Q. B. D. 79 : R.

-•. How, 33 '• .1. ' >^
;

Camphell '. Maiiivi. . >\: E.

m;."); R. r. Si. v. ' V, 32

L. T. o.'.-^; l\. r. \\ on

Loc. BoumI,';! L. .1 '!>.

(f) Bennett -. W,,

\- S. 1 : Kx]). 15ai >. , ^

o-j4 : nu>>ey'sCa-.e.'.» 1 73

{,}) 2 Inst. 39o.

(i') Cii^todes''.Jink' - >i

283 ; Draper '. Glei. ..:!..
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" vxovy iH'VHou " who (U'H«'rt«'<l his or \wv cliililrcn

would not apply to a iimnii'd woman whom her

hiishand had deserted (n).

So, tlir «'nactm<'iit which gave a vot(* for tlic

election of town conncillorH to every "person" (»f

full a^M' who hadoccu[)ied a house for a certain time,

and provided that words importing the masculine

gender should include females for all purposes relatiiij,'

to the right to vote, was held, having regard to the

general scoi>e of the Act, to remove only that dis-

ability which was founded on sex. hut not to affect

that which was tie result of marriage as well as sex.

and therefore not to give the right of voting to

married women (h). An Act which simply left tl-.-

determination of a matter to a majority of vt'strynicii

"present at the meeting" would not affect the

common Uw right of the minority to demand a i)oll;

and the "meeting" would therefore he understood

as continuing until the end of the poll(<). Order

XXXVII., Rule 7, under which the Court has power

IJulstr. 345; Coleman r. Bir-

iningliam, 6 Q. B. D. 615 (see

;i3 & 34 Vict. c. 93, s. 14).

(a) Peters r. Cowie, 2 Q. B.

D. 131.

(//) 32 A 33 Viet. c. 55, s. 'J
;

R. '•• Hanald, L. K. 7 Q. B.

''. Sandhurst, 23 Q. B. D. 711.

(c) a & (j Will. IV. c. 7(;,

s. 18; R. r. How, 33 I. .].

M. C. 53; White r. Steel.'.

12 C. B. N. S. 383 ; R. r. St.

Mary, 3 N.v. A V. 41G; E. -

D'Oyly, 12 A. .t E. 13'.); lo

3G1
;

see Cliorltoii v. Line's, Chilliii},'toii Iron Co., 29 tl

L. K. 4 C. P. 374 ; Jic March, 1). 159. See K. r. Winihled^

27 Ch. D. 1(5(5; J5ereslord-Hope L. Bd., 8 Q. B. D. 459.
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in any eausr or mutter at any sta;L,'«' of tin* proeeed-

iiij^s to order the attendance of any jh rson for the

purpose of producing any documents which the

Court may think tit to he produced, and which such

person could he compeUed to proihice at the trial,

does not authorise an order for tlie production of

documents aj^uinst a person not a party to the

Htigation, when tliere is no trial or application

pending, and th«' [)roduction is not necessary for

currying out an order already made(/0.

In making copyholds devisahle, the Wills Act, 1

Vict. c. *2(), was construed as not intending to inter-

fer« with the relation of lord and tenant ; and

i()nse(piently the devised coi)yholds did not vest

immediately in the devisee, hut remained in the

customary heir until the devisee's admittance {h).

So, the iV.) Kliz. c. 5, which gave to " all persons
"

seised of lands in fee, iM)wer to fomid hospitals, was

construed as not conferring that [)ower on corporate

liodies which were disahled from alienation; though

the word "persons" was wide enough to include

corporations, and indeed extended to those corporate

liodies which possessed the pow<'r of alienation, such

as municipalities (<•). Again, the AVills Act of

(«) Elder >•. Carter, 2o Q. B. clioses in action, Bishop »'.

L). 194 ; O'Sliea r. Wood, Curtis, IH Q. B. 878.

IM91] P. 237,280. (c) 2 Inst. 721; Corp. of

0>) Garland r. Meade, L. R. Newcastle r. The Attorney-

<i Q. B. 411. See also, as to General, 12 CI. ct F. 402.
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Hen. VIII., which empowered "all persons" to

devise their lands, did not legalise a devise of land

to a corporation (^*), nor would it have enahlcd

lunatics or minors to nhike a will, even if the 34 k
85 Hen. VIII. c. 1 had not been passed to prevent

a different construction (/>). The object of tlio

Legislature was, obviously, only to confer a n.'w

power of disposition on persons already of cai)acity

to deal with their property, not to relieve from dis-

ability from disposing or taking those who were
under such incapacity.

A cnaritable provision for the su])port of "maimed "

soldiers would not extend to soldiers who had been
manned in the service of a foreign state, or in punish-

ment t)f a crime (c). A statute which enacted tluit

" every conveyance "in a particular form should ])e

" valid," would not receive the sweej)ing effect, so

foreign to its object, as that of curing a defect of

title ((/).

So, the Tithe Commutation Act, in declaring

(a) 32 Hen. VIII. c. 1 ; Jesus

College Case, Duke, Chaiit.

Uses, 78; Bnuieth ''.Havering,

Id. H3; Christ's Hospital r.

Hawes, Id. 84.

(b) Beckford r. Wade, 17

Ves. 91 ; conip. O'Shanassy r.

Joachim, 1 App. Cas. 82 ; and

as to married women, before

the 43 A 4fi Vict. c. 75, see

Willock r. Noble, L. E. 7 II. L.

580 ; Doe v. Bartle, 5 B. .t Aid.

492.

(c) Duke, Charit. Uses, 134.

{(i) Ward r. Scott, 3 Camp.

284; see also Whidborne -'.

Eccles. Com., 7 Ch. D. 37"k

Forbes /'. Eccles. Com., 15 Eq.

51.
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maps made under its provisions, " satisfactory

"evidence" of the matters therein stated, would
not liave the effect of makinfr them evidence on a
(laestion of title hetween landowners, a matter forei<fn

to the scope of the Act(<0. So, a ship built ?n
England for a foreigner would not be a "British
'•ship " within the provisions recpiiring registration

u -d transfer by bill of sale, even while still the
property of the English builder (/y). The Bankrupt
Act which made a composition accepted under
certain circumstances by creditors binding on all

creditors " whose names are shown in the debtor's
"statement," with the proviso that it "shall not
"affect any other creditor," excluded only non-
assenting creditors, but not creditors whose names
were not stated in the debtor's statement, who, in fact,

assented
;

for it was understood as not intending to
interfere with the general principle that it is com-
l)etent to a person to bind himself by such an assent (c)

.

The 12 Car. II. c. 17, which enacted that all persons
presented to benefices in the time of the Common-
wealth, and who should confirm as directed by the
Act, should be confirmed therein, " notwithstanding
•• any act or thing whatsoever," was obviously not
intended to apply to a i)erson who had been

(rt) G ct 7 Will. IV. c. 71,

s. 64 ; Wilberforee r. Hearfield,

•3 Ch. D. 709.

\i>) Union Bank v. Lenanton,

I.S.

3 C. P. D. 243.

(c) 32 A 33 Vict. c. 71,

s. 126 ; Canipl)ell v. Im. Tliurn.

1 C. P. D. 2G7.

9
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sinioniaeally presented {n). It is evident that a literal

construction would, in these cases, have carried tiic

operation of the Act far l)eyond ihe intention.

So, the ()tli section of the Haheas Corpus Ait

which, for the prevention of unjust vexation l>y

reiterated commitments for the same ottence, enacts

that no person who has heen discharged on habeas

corpus shall he imprisoned again for " the same

" offence," except by the Court wherein he is houiiil

by recognizances to appear, or other Court haviiij;

jurisdiction in the cause, would not extend to a c•a^t•

where the discharge was made on the ground that

the commitment had b(>en made without jurisdic-

tion, though the offence for which he was arrested

on the second occasion was the same ; for this was

obviously beyond the object of the Act (/>).

So, it was held that the provision of the Statute

of Limitations, 8 »t 4 Will. IV. c. 27, s. 2(), which

deprives the owner of lands of the right of suing in

equity for their recovery, on the ground of framl.

from a purchaser who did not know or have reason

to believe that any such fraud had been committed,

was to be construed subject to the presumption that

the Legislature had not intended, by its general

language, to subvert the established principles of

equity on the subject of constructive notice ;
and

(<() Crawley '•. Philips, 1 Sid.

222.

(b) 31 Car. 11. c. 2 ; Attor-

ney-General V. Kwok Ah Sill;:.

L. R. o P. C. 179.
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was therefore read as meaning that the purchaser
did not know or have reason to helieve, either by
himself, or by some agent whose knowledge or
reason to believe is, in equity, e(juivalent to his
own(f/). .Section 47 of the Fines and Recoveries
Act, which excludes the jurisdiction of the Court of
Chancery in regard to the supplying of defects in
the execution of the i)owers of disposition given by
the Act to tenants in tail, and the supplying under
any circumstanct\s of the want of execution of such
powers of disposition, has been held not to exclude
the jurisdiction of the Court to rectify a deed made
under the Act so as to make it etiect the intention
of the parties

; tli(> object of th(> Act being to prevent
the application of ecpiitable doctrines so as to alter

the effect of a deed executed according to the inten-
tion of the parties, and not to exclude the power of
the Court to rectify a deed which by an eri-or did not
conform to that intention (A).

The Toleration Act, which exempts Dissenters
from prosecution in the Ecclesiastical Courts for

not conforming to the Church of England, does not
"xempt a clergyman of the Church who has seceded
h-om it, from prosecution in those Courts for per-
forming the Anglican church service in a dissenting
chapel not licensed by the bishop; for this is a

(a) Vane ,'. Vane, L. R. 8 s. 47 ; Hall Dare r. Hall Dare,
^''- ^«3. 31 Ch. D.251

; seealso Hankes
(^) 3 A 4 Will. IV. c. 74, r. Small, 30 Cli. D. 710.

9—2
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1 -I

breach of discipline, and not williin the scope and

object of the Act (o). The statute 27 Geo. III. c. 44,

which enacted that no suit should l)e commenced in

inv Ecclesiastical Court for incontinence orbrawlinj,'

after the expiration of eight months from the com-

mission of the offence, would apply only to suits

which might be })rought against laymen as well as

against clergymen. It would therefore apply to a

suit against a clergyman, when its object was the

reformation of his manners, or his soul's health;

but it would not apply to a suit for deprivation for

the same offences, for this is a matter of Church

government, foreign to the object and scope of the

statute (/>). The provision of the re])ealed Factors

Act, 5 iV C Vict. c. 89, which enacted that " any

"agent entrusted with the possession of goods"

should be deemed their owner, so far as to give

validity to a pledge of them, was confined by the

general scope and object of the enactment to mer-

cantile agents and transactions : and therefore did

not give validity to a pledge of household furniture,

not in the way of trade, made by an agent to whose

possession it had been entrusted («•). 8o a Colonial

(a) 1 W. & ^1. St. 1 ; Barnes C. 400.

». Shore, 8 Q. B. 040. By the

Clerical Disabilities Act, 1870

(33 & 34 Vict. c. 91) a clergy-

man can now relinquish his

office.

(b) Free v. Burgoyne, 5 B. &

((•) Wood >'. Rowcliffo, (<

Hare, 191 ; Baines ». Swain-

son, 4 B. & S. 270; Cole '

N. W. Bank, L. R. 10 C. P.

354, 372. See further limita-

tions of the meaning of the
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Insolvent Act, which provided that no distress for

rent should he levied after an order of sequestration

had heen made, was construed as limited to distress

on the goods of the insolvent. To api)ly it to the

goods of a stranger taken on the insolvent's pre-

mises, would have extended the operation of the

Act to ertects and consequences heyond the policy (^0-

An Act which empowered the directors of •m incor-

})()rated company to make contracts an I bargains

with workmen, agents, and undertakers, would be

construed as conferring on them authority to hind

the company without consulting their shareholders,

hy such transactions ; hut not as so altering the

general law as to dis))ense with those formalities by

which alone a corporation can hind itself to con-

tracts, that is, by writing under the corporate seal (h).

So the provisions of the Married Women's Property

Act, 1882, that " a married woman shall be capable

" of suing and being sued in all respects as if she

"were a feme sole," is hmited to actions relating to

herself personally, and does not make her com-

petent to act as a next friend or guardian ad

liLiii {c).

same enactment, in Fuentes r.

•Montis, L. R 3 C. P. 263, i

C. P. 93 ; Jobrson r. Credit

i-yonnais, 3 C. P. D. 32 (before

4U & 41 Vict. c. 3'J).

(a) Railton *•. Wood, lo App.

Cas 303. See Brockleburst r.

Law, 7 E. & B. 176.

(b) London Waterworks Co.

r. Bailey, 4 Bing. 283.

(c) 45 & 46 Vict. c. 75, s. 1,

sulj-s. (2) ; lie Duke of Somer-

set, 34 Cb. D. 465.
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The provision in a Fri«'n(lly So('i«'ti<'s Act, whitli

required a reference to arbitration of " every matter

"in (lisi)ute " between a society and any of its

meml)ers was, on the same princijtli , coniined to

disputes with nienibt rs as nuMnbers ; and a breach

of covenant l)y a member to repay a sum l)orrowed

from his society was tiierefore behl not to fall

within the arbitration clause, as the dispute would

be with the member as (h'btor, not as member (</)

;

and the power ^iven by the Judicature Act, 1878,

s. 5H, to refer " any question arisin<i; in any cause <>v

•'matter "to an oflficial or special referee, appli(-s

only to questions which must necessarily be decided

in the cause or matter, and not to such as it may

prove unnecessary to decide (/*), Section 52 of the

National Debt Act, 1870, which directs the ]')auk

of England to keep a list of unclaimed stock, which

is to be " open for inspection at the usual hours of

"business." would not entitle a person who has no

bona fide interest in any unclaimed stock to inspect

such list {(•). An Act of the Manx Legislatnre,

(rt) 10 Geo. IV. c. 50, s. 27 ;

Morrison >: Glover, 4 Ex. 4;50.

See also Prentice r. London,

li. R. 10 C. r. ()79 ; Willis r.

Wells, [1892J 2 Q. li. 225;

Palliser r. Dale, f 1897] 1 Q. B.

257 ; Fleming '. Self, 3 De G.

M. »<: G. 997 ; Mulkern /•. Lord,

4 App. Cas. 182. Conip.

Wright r. Monarch Invest.

Soc, 5 Ch. D. 72(), and Hack

/'. London Provid. Biiildiii}^

Soc, 23 Cii. D. 103 ; Municipal

Building Soc. c Kent. 9 App.

Cas. 260.

(b) 3G .<; 37 Vict. c. (JG;

Weed r. Ward. 40 Ch. D. Aoo.

(c) 33 iV: 34 Vict. c. 71 ; 1!.
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intitiilod for amcndinjjj tlu' t'riininal law. whiili

(Wlaivd that its provisions should not attVc-t thf

ri<;ht of the Courts to punish contcniitis as hefcnv.

and that the Hous(> of K«>vs. the Clerk of the Rolls,

and the re>];istrars of Kt-elesiastiial Courts, should,

"when in the ex«H*ution of their res])eetive otiices."

liav»' the power of punishing' contempts in the same

manner as a Court, was eojistrued as limiting this

power to the House of Ivevs onlv when exercising

judicial, not legislative functions. To give it that

power when exercising the latter was obviously

foreign to the ohject of the Act. though the

language, in its primary and full sense, included

it ("1. On similar grounds a conveyance of pro-

perty, knowinglx {// made solely for the purpose

of giving a vote contrary ti) the 7 iV ,s Will. III.

c. '2'). s. 7. which declares such conveyances ** void

"and of none eti'ect." is void so far as to prevent

the right of voting being actjuired. which is the

whole aim of the Act : but it is in other respects

valid between the parties. >o a> to pa>^ the

l)roi>erty id.

The Judicature Act. Iis78. which (s. IDi f'ive-« the

Bank of En;:l;uul. is'.tl 1 P. D. 10.

U. K 78c

193. 2S0. St ;ll- •o ca>es on

tlif -2 \ 3 Will. IV. e. 71 ;

H innifi- Ch inoe.

Cli, 413; Cri, Mart in.

(/') Mai>h l>o\vi

(.') Hi' Brown, 33 L. J. Q. 11 >\: Gi. 1'

nt-r.

H
C. ]-!. >4.

Dvlaiu1 '•. J

M.

ivll:-

Pliilpott- ', Thilpott-. lo

34 [., .T. C. H. ^.'j
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Court of AiJjx'al jurisdiction to hear apjx'als fr(»iii

•' any judgment or order " save as thereinafter

(s. 47) mentioned, was held not to giv«^ an appeal

against an order of discharge of a prisoner on hahea^

corpus (tliough the onh'r was not within tlie excep-

tion), on the ground partly that as no provision \va>

made for enforcing an onh'r of the Court of App<'al

for re-arresting the prisoner, the order wouhl there-

fore he futile, and partly that so important a chan<,'e

of the law was not contemplated hy the Legisla-

ture ((/). And the provisions of Order XXXI..

Rules 1 and 14, whicli entitle a defendant to in-

terrogate a plaint f!", and to discovery of documents,

were held not to extend to the case of infant

[)laintitts who were not suhject to such discovery in

Chancery i)roceedings hefore the Judicature Act>

were passed (/>).

In the '24 A: 25 Vict. c. UO, which consolidates the

law relating to larceny and analogous offences, the

provision which imposes a penalty for " unlawfully

" and wilfully ' killing a jngeon under circumstances

not amounting to larceny, was construed as not ai*-

l>lying to a man who had intentionally and without

((/) Bell-Cox r. Hakes, l.j Q. B. D. 261. See Redfeni ..

App. Cas. m\, per Lords Hals- Redferii, 1891; P. 131) ; Cm ii>

l)iny L.C., Watson, Biaiiiwell, r. Miiiuly, iHU'Jj 2 Q. Jl 17>.

and Maenaj;liten
: ili.ss. Lords The law is now altered li}

Morris and Field. Order XXXl. r. 2!).

(/») Mayor r. Collins, 24
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]v'^i\\ jnstitu'iition shot his iu'i«,'lil)our's pigeons whiili

wtMV in t\\v hahit of feotlinj:; npon liis land : his

ohjei't ht'in*,' to pn'vrnt a nvunt'iut- of thr tivsjuis^.

His act was " unhi\Nfnl," in the >ens»' that it was

actionahl*' ; and it was nihUmhtt'dly •• wilful " also :

l»nt as thr ohj,Ht and si-opo of the Act was to lmni^h

c'linu's and not mere eivil injuries, the word " un-

lawfully ' was eonstrued as '* a«'ainst the criminal

1; \\\" {<!). So. an Act which visited with tine and

dismissal a road surveyor who demanded or wilfully

received hij^'her fet>s than those allowed hy th«' Act,

would not at^'ect a surveyor who, under an lh(>iie>t

mistake of fact, demanded a fee to which he was

not entitled [l.\ : and a sheritt's otlicer wh(» had

made an cw»'rcharge hy mistake wc^ild not he liuhle

to the penalty imposed hy s. '2\) of the She^riti's Act.

1HS7. upon any sheriffs officer who take> «»r

demands any money or reward, under any jtrett-ncf-

\\hate\er. othfY than the fees or suais allowed o i.

An Act which emjH^wered inspectors to insjiect the

>cales, Weights and measures of jtersons otiV-ring

^oods for sale, and of seizing any found •' light and

niijust." was con>trued as limited to casts where the

(<',) "inloi '. Ntwnian, 4 B. I /'
: R. ' . Badiier. i> E. A l\

.V S. Si). St-e also Ktnvon r. l-V,

Hurt. (1 B. .V S. 249; Daniel

' Jams, 2 C. r. D. y.jl ; Spicer

r. l^arnard, i E. A' E. s74
:

D
•JO .V ol Vict. c. O-J : Lt

'an^ar, _ls92_ 2 Q. B. --ir,

Bow mall r. BI

Mi Hutdi it«r!3 E. ,v 1^. 20

K. H. 710J.
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a

iujusti(M> NViis prt'juilicial to tlir Imycr. Imt iis not

npplyiuf,' to u haliiiUM' wliicli •,'iivr srvrutmi omict^

to tlic |)()mj«l, that is, wliicli was iiiijiist uj^'aifist tlif

seller: sine*' tli«' ol»j<'ft ami sco|»' of tlir Art \\a»

liiuitt'd to the protei'tioii of the foinu-r (<m. Sd.

wlu'if a statute niakt's it an offnirc in cirtain cims

for any person to intimidate any other pcrsoii. Imt

provides tliat nothing,' in the A<-t shall apply to

seamen, it has heeii held that the proviso only

operates wlu're the otleiice is committed h\ a

seaman, and not where it is committed a^'ain>i a

seaman (/<). And the enactment in s. 1 i of tin

r.ills of Sale Amendment Act, IHH'I. that a hill ..f

sale shall he no protection in respect of chattrls

which hut f<n* snch hill of sale wonld have hi i

n

liahle to distress fen- rates and taxes, nnist hi

restricted to cases of distress for snch rates and

taxes, and has no application \\here proceeding's l»y

way of execution have heeii taken in the County

Court utuler s. -itil of the Puhlic Health Act, IsT.-).

as it could not possihly have heen intended that :i

hill of sale should he no protecticni against an

(</) l)ro(>kt' c. Shinljiate, L. R.

s Q. B. :l'y2. Sot" EiKviinls -.

Dick. 4 H. .V Aia. -21:2 ; Kast

(UoiU't'-itfrsliiiv R. Co. r. Wm-
tlioloiufw. I.. H. -i Kx. b").

(/') :iS \ -V.) Viet. c. St!, ss. 7,

It;; Kr:;:;rih -. Couir. iSid

1 Q. 15 1.

tlR"<f sections is a piTsd!;

actually eiiiployed on hoaiii

sliip.and perscMis whose calling

is the sea, hut who ;U'<' no'

actually so employed, a>"e lot

within the exception : R. -.

L\rich and .liViios. IS;):- 1

seaman wi thin Q. H. (U.



UKMHItHon To srK« IFU OIUKi I

.

l:M)

('\tH'ii(i«>n ou !i jnilijintMit if thf ijotvls «;«>iz»Ml won'

liablf t(> tli>tr»ss (or tuMi-pnMncut o( rMtcs (<»).

Am Ait. \^lli*•ll. Mft.-r Miipoiiitin*: tni'^tt'«'> to pull

down and v»>ltuilil n pnri^li ihunli. antliori>«'»l tlimi

t(i ixWol the ]M'\v> ami to >cll llic frc sini|»It> of surli

of tln>ni a>> \\tr«' not apiMopriatt d Itv tin* Ait. to tli»'

iiilial»itant> of the |>ari>li. with )>o\\rr to the owners

to (li>i>o><' oi tluMn. wa> lu'ld not t(> antli(M-is«' a con-

vcyauio of tho >oil and frri hold of the land on wliii-h

the |u>w> >tood. but ou\\ the ^'vant of an raseiiu-nt.

or right to >it in thr i>t'w tlnrini: divine M-rvit-tM'')-

And where a ehnvih wa> hiiilt. under a similar Aet,

l)y suhM-ril>ei> in whom the freehold wa> ve>ted. and

the trustee- had junver to >ell the |>ew^ : and a suh-

st'(|nent .A reiitiuiT that douhts ha<l ari-en as to

the estate and intere>t whieh the iil„.is and

ltroi)rieT.ir> liad in tin- ]>ew>. enaeted the fee

simple >hou]d he ve>ted ; them, it wa^ held that it

was not tlie freehold inter* -t in the -oil that was

Voted in tht'ii. Inn a -p-eial intert-t ereated l»y

Parliani.nt i;^. ihe t ii- ni'-nt • . Sn. the Puhlie

Health Aet "i 1^''>. and th*- Mt-troji. .li- M-majzeiuent

Act. l><o.'>. whieli enaa»-d liiat the -ti.et- >hordd

vest in tile local ar,tl]i:>rity. wviv cui-.trnHd a- intend-

ing, not that the -oil and fre»-h.i],l -hunM vf-t. hut

ViOOu. iS',-*' i \
.'

2 C P
J:lr- K

(/m H; C: L
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only tlu' Hinfju't' of the soil, and as iiineli of it in

depth as was necessary for doing all that wn-

reasonahly and usually done in streets (n), and for

HO long only as it continued to he a street i/.).

A local authority has therefore no power undi r

those Acts to excavate the soil and erect lavatoii*

v

helow the surfac*' of a street (<), or to prevent win >

being carried over the street at a height wiiidi

prevents any interference with the user of the street.

and the fact that the street was originally con-

structed by turnpike trustees to whom the fee sin»i>lt

of the site was conveyed, makes no difference («/i.

Section 12 of 35 6: 3(> Vict. c. u.. ^hich enact>

that no action entered in a local Court of record

shall he removed into a superior Court except !)\

leave of a judge of a superior Court in cases whitli

Bliall appear to such judge "tit" to be tried in a

sui)erior Court, would not authorise such removnl

unless the action were more tit to be tried in the

superior than the inferior Court(<').

((() Covordak- /•. Charlton,

1 Q. H. J). 104. Compare

Wandsworth Board of Works
r. United Telephone Co., 13

y. B. D. U04 ; Ti-id)ridge Wells

/'. Band, [l,s%] A. C. 434;

Battersea Vestrj /. Provincial

Electric Co., ilH[)\)] 1 Ch. 474.

And see AUorney-Cleneral c.

Dorkin^', 20 Ch. I). 595.

(/>) Rolls r. St. Geor^f,

Southwark, 14 Ch. D. TWj.

(t) Tunhridge Wells '.

Baird, [Ib'JGJ A. C. 434.

(</) Finchley Electric L!j.'lit

Co. r. Finchley U. D. C, ll'Mi.

1 Ch. 437.

(<) Banks r. Hollingswortli

[1893] 1 g. B. 442.
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Tlu» samo gonoral prinoiph' appears to ^'ovnii tlu'

i-lass of easos whicli establish that •Miactin«'iits wliich

reqiiin' railway or other companies to make to

[MTsoiis interested in hereditaments taken or in-

juriously affeeted hy the eompani <, full eompensa-

tjoii not only for the land hut for ali dama<^e

sustained hy sneh persons hy reason of the exercise

of such ))arliamentary powers are limited to cases

where the dam;i;,'e would ha »' heen a''tionahle hut

for the Act ; and relates, not to the person or

business of the party prejudiced hy tin* user of the

railway in the way authorised hy the Act after it

is oi)ened to the puhlic, hut o!ily to dama^'e caused

l»y the construction of the railway and works, to his

estate or rij^ht in the land in statu (juo, without

regard to any use to which it mi^ht he put(''). In

other words, the object of the enactments is not to

(<i) See j)cr Cockburn C.J.

in New River Co. c Jobi;son,

2 K. & E. 43o ; per Willes J.

in Meckett /•. Tbe MidlaiKl R
Co., L. R. 3 C. P. 94 ; Bniiul

'•. Hammersmith Ry. Co., 4

H. L. 171 ; Ricket >: Metrop.

R. Co., L. R. 2 H. L. 17o ;

Hall ". Bristol, L. R. 2 C. P.

:;22; R. r. Vaushan, L. R. 4

Q. B. 190 ; R. >'. Metroj

Board, Id. 3oH ; Hopkins r.

Crystal Pal. Ry. Co., 2 M.k S.

(517 ; Senior .•. Metropolitan

Rly., 2 H. S: C. 258; R. r.

Metropolitan Hoard of Works,

3 H. & S. 719; Caledonian

Ry. Co. '•. Walker's Trustees,

7 .\pp. Cas. 2.")9. Conip. Mac-

Cartby ><. Metrop. Board, L,

R. 7 H. L. 243 ; (Uas},'o\v R.

Co. ". Hunter, L. R. 2 Sc.

.\pp. 78 ; Rhodes '•. Airedale,

1 C. P. D. 380; Ford v.

il N. R. Co., 2 Q. B. D. 224 ; Metrop. Ry., 17 Q. B. D. If

Cliauiberlain v. West End and
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create new rights, but to give comi)ensation for

ae'ual injury {<<) where the right of action has Ix'cn

taken away. And this right being taken away only

when the powers are in all respects duly exercised,

the provisions for compensation do not extend to

cases where injury has been done through their

improper or negligent exercise (h).

The Act which r<Mjuired the registration of bills

of sale of personal chattels, under which expression

fixtures were ex|)ressly included, gave rise to several

decisions governed by the princi[)le in question.

The ol)ject of the enactnu^nt obviously (hd not

extend to requiring the registration of every mort-

gage under which fixtures might happen to pass, for

this would include most mortgages of real property;

and it has been held that the Act applied only to

cases where the iixtur<^s were dealt with as separate

things. Accordingly, a mortgage of a houre for a

term of years, with such a separate assignment of

the fixtures, that the mortgagee might sever and

deal with them as distinct from the house, required

registration (<) ; but a mortgage for a term of years

((() R >: Poultei-, 20 Q. B. 10 C. B. N. S. 7S0.

!>• l^-- (() 17 .^- IS Vict. c. ;i(i;

(h) Clotliier r. Webster, 12 Ilawtrey r. Butlin, L. K. S g.

C. B. \. S. 7'JO; Gibl)s r. B. 2'JO, Exp. I)iij,disli, L. B. s

Liverpool Docks, uikI Ruck Ch. 1072; Wuteiliill /. Peiu-

". Williams. :} II. it >i. 164, stone, (J E. iV B. fS7(i ; B. r.

:iOS
;
Hiul see the cases col- Tretliowan, 5 Cli. D. 5o!l

;

iectetl in White -•. Fellowes, J^c Eslick, 4 Ch. D. 490
;
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of a house with its tixtures, aiul with a j^eneral

power of sale over the inort<,'a*?e(l proi)erty, not

iiuthorising a separate deahng hy tiie mortgagee

with the lixtures, did not require registration (*( I.

The 10th section of the Judicature Act, 1875, which

provides that in the administration of the assets of

a person dying insolvent, the same rules shall he

applied as to the respective rights of secured and

luisecured creditors, and as to the dehts provahle, as

are in force in hankruptcy, has similarly heen the

snhject of several decisions limiting the scope of its

operation {h).

The Metropolitan Building Act ot 1855 (.), which

gave a right to raise any party structure authorised

hy the Act, on condition of ''making good all

•' damage " occasioned therehy to the adjoining pre-

mises, was held not to authorise the raising of a

structure which ohstructed the ancient lights of the

adjoining [)remises ; for the only damage contem-

plated hy the Act was structural, and not that which

lesulted from the invasion of a right. And. having

Clinipson r. Coles, 23 Q. h.

1). 4()o; Siiiiill '•. Niit. Prov.

Ikiik, [ISUil 1 Ch. ()86; see

also ^larsdeii c Meadows, 7

Q. B I). SO.

((() Exp. Baicliiy, L. R. 9

Ch. 57G ; Mather >: Fraser, 2

K. it J. 536 ; Uc Yates, 38 Ch.

I). 112.

(I>) See lie >[a<4>'i, 20Ch.D.

;j45, and the cases cited tliere,

and lie D'Epineuil, Id. 217.

See lie Leng, [1890], 1 Ch.

052.

((•) Repealed l)y the London

Building Act, [1894] ; 57 A 58

Vict. c. 213
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!#-

regard to the scoi)e of the enactment, the ex^jres-

sion '' making good " was understood to mean that

the adjoining premises were to he restored to their

original state, not that pecuniary compensation

should he made {a).

Some decisions on the construction of the 74th

section of the Harbours Act of 1847, illustrate the

principle under consideration. That section enacts

that the owner of a vessel is to he answerable for

any damage done by 't, or by any person employed

in it, to a harbour, pier or dock, except when the

vessel is in charge of a compulsorily taken pilot.

Construed literally, as it was by the Queen's

Bench (//), it made an owner responsible for the

injury done by his ship to a ])ier, after she had been

driven aground and necessarily abandoned by her

crew, and was dashed by the storm against the pier.

The Court of Exchequer Chamber thought that the

enactment was to be construed as tacitly excepting

damage done by the act of God and the King's

enemies, for which by the general law of the land, a

shipowner is not responsible (c). The House of

Lords held, that the owner was not liable, on the

ground that the general scoi)e and object of the Act

was merely to collect the clauses which Parliament

(a) Crofts r. Haldane, L. E.

•2 Q. 13. 194.

(.'•) 10 Vict. c. 27 ; Dennis

'•. Tovell, L, R. 8 Q. B. 10.

(c) Wear Commissioners >:

Adamson, L. R. 1 Q. B. D.

546.
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usually inserted in local harbour hills, and to give
facilities of procedure to the undertakers of such
works

; and that the section did not create a new
liability, but only facilitated proceedings against the
registered owner when damages were recoverable (^0-

On this general principle of construction, a statute

which made in uncpialilied terms an act criminal or
penal, would be understood as not applying where
the act was excusable or justifiable on grounds
generally recognised by law. Thus, a statute which
iini)0sed three months" imprisonment and the for-

feiture of wages on a servant who " absented him-
• self from his service " before his term of service

was rompleted, would necessarily be understood as
coil. , led to cases where there was no lawful excuse
for the absence (//). A statute which made it felony
" to break from lu-ison," would not apply to a pri-

soner who broke out from the prison on fire, not to

recover his liberty, but to save his life (<•) ; and one
which declared it piracy to " make a revolt in a shi[),"

would not include a revolt necessary to restrain the

master from unlawfully killing persons on board (d),

even if it could be justly called a revolt. And a
seaman would not be guilty of "deserting," who was

(<i) Wear Commissioners r.

Adiunson, Id. 2 \pp. 743.

ij') 4 Geo. IV. c. 34. s. 3 ;

li'' Turner, 9 Q. B. 80. See

:il-n'21 Hen. VITI. e. 13,(;ihK.

I.S,

Cod. 887.

(/•) 2 Inst. r,60.

{'I) 11 .1- 12 Will. III. c. 7.

s. 9 ; R. ;. Rose, 2 Cox, 329 ;

The Shepherdess, 5 Rob. 262.

10
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driven by the cruelty of his officers to leave his

ship(^/). The sheriflf who arrests under a warrant

the driver of the mails, is not indictable for know-

ingly and wilfully obstructing and retarding tiie

mail (/»).

As mens rea, or a guilty mind, is with few exc't|»-

tions, an essential element in constituting a breach

of the criminal law% a statute, however comprehensive

and unqualified it be in its language, is usually

understood as silently requiring that this element

should be imi)orted into it, unless a contrary inten-

tion be e.^i)ressed or implied. A statute, for instance,

which in general terms enacted that every })erson

who committed a certain act should be adjudged a

felon, would not include a child under seven, or an

idiot, or a lunatic during the loss of his reason {<),

whether caused by intoxication or any other volun-

tary act (</) ; for it would be unreasonable to infer

from the mere use of an unqualified term, an

intention to repeal the general principle that sm-h

persons are not capable of a criminal intention.

Drunkenness, although producing temporary in-

sanity, is no defence to a crime (<), but where the

(«) Edward v. T svellick, 4 Stat. (I.) 6. See Exp. Staniii,

E. & B. 59. De Gex, 345.

(b) U. S. r. Kirby, 7 Wal- (d) E. v. Moore, 3 C. .V K-

lace, 482 319.

(c) 1 Hale, 70G ; Eyston v. {e) 1 Hale, 32.

Studd, Piowd. 459a ; Bae. Ab.
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crime is such that the iiiteiition of the accused is a

constituent element, it may be taken into considera-

tion in determining whether ihe accused formed the

intention necessary to constitute the crime {<(}.

On the same principle, an act done under an
honest and reasonable belief in the existence of a
state of things, which if true would have afforded a
complete justiHcation, both legally and morally, for

such act, would not, in general, fall within a statute

which prohibited it under a i)enalty (h). Thus, a
woman who married a second time within seven
years after she had been deserted by her husband,
under a bona tide belief on reasonable grounds that
he was dead, would not be guilty of bigamy (<). A
licensed victualler who supi)lies liquor to a police

constable whom he bona fide believes to be off

duty, is not guilty of supplying liquor to a police

constable while on duty within s. 10, sub-s. 2, of the
Licensing Act, 1872 {<!). And under a statute which
made it felony for persons tumultuously assembled
to demolish a church or dwelling, they could not be
convicted if the demolition was done in the bona
tide assertion of a legal right, though there was a
riot in doing it (*). So, if a man cut down a tree or

[<() R. (.. Doherty ; 16 Cox, R. v. Tolson, 23 Q. B. D. 168.
^^^-

i^l) 3o & 36 Vict. c. 94
';

h) See ex. {,'r. Lee v. Simp- Sherras v. De Rutzen, [1895]
^on, 3 C. B. 871. 1 Q. B. 918.

(t) J4 A 25 Vict. c. 100,8.57 (c) R. V. Phillips, 2 Moo. C.

10—2
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demolished a house standing on hind of whieh he

was in nndistnvhed i)oss<'ssion, and helieved himself

to he the owner, he would not he pnnishahle under

statutes which ])Vohihited such acts in j,M'neral terms:

though it turned out that his title was had and that

the |)roi)erty was not his (o). If he demamh'd goods

with threats, hona fide helieving that they helonged

to him, he would not he guilty of rohhery, thongii

civilly liahle(//). If he forcihly took a girl under

sixteen from the custody of ln'r guardian, in the

honest hut mistaken helief that he was, himself, in-

vested with that character, an<l acted simply in the

exercise of his right as guardian, he would not lie

iiuiltv of the crimmal ottence of ahduction, though

that is detined as "unlawfully taking a girl under

" sixteen out of the possession and against the will

"of the person having the lawful care of her"('). A

man who fished in a tidal river, in the assertion of

the general right which the law gives to fish in such

rivers (W), and in ignorance or in contestation of the

exclusive right of fishing in it claimed hy another,

would not he liahle to conviction of "unlawfully

C. -io-i : H. C. noin. R. r. \m\<i-

foi-a. Car. i^- M. (iO-i. See R.

-. Badger, (5 H. ^ B. 137:

HUp. , ]). 137.

{(1) R. '• Burnaby, 2 Lord

Raym. 900,

(/)) R. r Hale, 3 C. it P.

40i). See also ami comp. R.

r. Cridlaiid, 7 E. A B. Xn.].

and Mordeii c Porter, 7 C. H.

N. S. 641.

{<) R. r. Tinkler, 1 F. .V F.

;")13. But see R. r. Priucf.

L. R. 2 C. C. R. 154. infra.

{(I) Carter >: Murcot, 4 Burr.

2103.
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"and wilfully " tisliin^' in the privat*' iislunv of

unotli«M(«f). Oil this jiriiuii)!*' may perhaps rest

the <j[eneral rule of Ijiw that the jurisdiction <j[iveii

to justices of the peaie, to try an otf'enie summarily,

is oust«'d when a claim of rij^ht or title is set up

on reasomihle "grounds (/<) ; thou^di their duty in

such cases is. not to ac(]uit. hut to forhear from

adjudicating.

Ijut how far i<j;n()rance or erroneous helief of a fact

which is essential to the ot!'ence is material, is a

(piestion which has «fiven rise to some controversy

and conflict of decisions. The suhstance of these

decisions is, however, that it is necessary to look at

the ohject of each Act that is under consideration to

see whether and how far knowled«,'e is of the essence

of the ortence created (<). Thus, the ot!"ence of

unlawfully taking a <^irl under sixteen t)Ut of the

possession and ajj;ainst the will of her parents, would

he committed, altliou<^h the offender helieved. from

her appearance and asseverations, contrary to the

fact, that she was older («/j. The ohject of the

Legislature heing to prevent a scandalous and wicked

iuvasio.i of parental rights, it must he supi)Osed that

thev intended that the wrongdoer should act at his

(<i) R. '. Stinipson, 4 H. A S.

01. See sup.. l;^7.

ill) I'ci Blackhiun J. in

Wliite *. Feast, L. K. 7 (,'. h.

i'jS: Reece -•. Miller. ."j1 I.. .1.

M. C. (".-}.

((• I
/'(/ Ste))lieii .1. in Cuiuly

'. Lecoq. 13Q. ]{ J) 2(17.

(</) Rej:. r Riiiice, L. R. 2

C. C. R. 1A4,
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peril (<i). If, as it lias been lirld, a person would not

fall under the enactment whieli punishes the pursuit

of game on the land of another without the eonsent

of the owner, if he had the eonsent of the person

whom he honestly and reasonably believed to be tlic

owner (//), he would yet be liable to conviction if lie

trespassed on land which he believed to be part of

the ju-operty over which he had the li<;ense, but which

was in fact the proi)erty of a ditterent person (r), the

statute infringed not being a mere criminal statute,

but one passed for the })urpose of protecting the

])ecu]iar rights of those entitled to shoot game (</).

The Contagious J)iseases (Animals) Act, and uii

Order in Council under it, which imposed a penalty

on any person lla^ing in his |)ossession an aninml

afi'ected with a contagious disease, who did not give

notice of it "with all practicable speed " to a con-

stable, was held to api)ly only vhere the person knew

that the animal was diseased (<). But here the only

speed reasonably lu-acticable could, reasonably, be

computable only from when the knowledge was

(a) Per Stephen J. in Reg. (<•) NicoUs r. Hall, L. E. s

'. Tolson, 23 Q. B. D. 190. C. P. 322; and see Core -.

(h) 1 it 2 Will. IV. c. 32, James, L. R. 7 Q. B. 135, uiul

s. 30 ; R. r. Cridlaud, 7 E. it Dickenson v. Fletcher. L. R. !)

B. So3. C. P. 1. See also Copley >:

((•) Morden r. Porter, 7 C. B. I^rown, L. R. 5 C. P. 489, and

N. S. 641. Rolierts r. Humphries, L. R. S

[d) Watkins r. Major, L. R. Q. B. 483, before the Licensing

10 C P. G6-2, Act of 1874.
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iit'cinired. Where a railway Act which " for the

"better prevention of accidents or injury which might

"arise" on tlie railway " from the unsafe and im-

"l)roper carriage of certain goods," enacted that

every person who should send gunpowder or similarly

dangerous articles hy the railway shouhl mark or

declare their nature, under a penalty enforceable by

imprisonment, it was held that guilty knowledge was

essential to a conviction, and that an agent who
hud sent some cases of dangerous goods by a rail-

way, without mark or declaration, not only in

ignorance of their nature, but misinformed of it hy

his principal in answer to his inipiiries, had not

incurred the penalty ; on the ground that his

i«,'n()rance, under such circumstances, proved the

absence of mens rea [a) : and yet he was under no

legal duty to send the goods, aiul he might have

refused to do so without actual inspection. A similar

conclusion was come to where, although there was

no knowledge, there were means of knowledge which

were neglected. Under the 9 »i: 10 Will. III. c. 14,

whi'.'h after reciting that convictions for embezzling

(iovernment stores were found im})racticflble, because

direct proof of the immediate taking could rarely be

made, hut only that the goods were found in the

possession of the accused, and that they bore the

King's mark, enacted that the })erson in whose

[lossession goods so marked should he found, should

(a) Hciirno '•. Garton, "2 E A- E. 66.
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forfeit the goods and fiOO, unless he produced at

the trial an ofticial certiHcate of the occasion of their

coming into his possession, it was held hy the Court
for Crown cases reserved, that such a person was not

liahle to conviction, in the ahsence of proof that li.-

knew (though he had reasonahle means of knowing,'!

that the goods hore the (iovermnent mark(r/). This
decision, however, might he questioned on tli."

authority of another ease, which was not cited,

where the Court of Kxchequer held that a dealer in

tohacco was liahle to the oenalty imposed hy the

statute for having adulterated tohacco in his

possession, though ignorant of the adulteration {!,).

It may he douhted whether the literal construction
of the language, enforcing vigilance for the protec-

tion of the i)ul)lic from danger or rohhery, hy visiting

negligence (r) as well as misdeed with penal con^
sequences, woi. 1 not have heen more in harmony

{<!) R. t: Sleep, 1 L. <V: C.

44; 30 L. .J. M. C. 170; R. „.

Willmett, ;} Cox, 281; R. ,..

Cohen. H Cox, 41. See Aher-

(lare r. Ilaiiiinett, L. R. 10 Q. B,

W2 ; also Hopton v. TliiiKvall,

!) L. T. N. S. 327, where a

})eison found to " have in his

" possession tlie youii},' of sal-

" mon," in contravention of the

Sahnon Fisheries Act, 24 & 25

Vict, c 109. s. 15, was- lieW

not hahle to conviction, who,

thou{,'h he knew he was in

possession, did not know tlir

tisli were sahnon.

(h) 5 .t () Viet. c. !)3; R. ..

Woodrow, 15 M. .t W. 404.

See also />/•<• Parke B. in Burnliy

'-. Bollett, 1(5 M. A W. (i44 ;

R. -•. Tiew, 2 East, P. C. H2\
;

R. ". Dixon, 3 M. it S. 11.

((•) Comp. R. r. Stephens

L. R. 1 Q. 11 792.
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with tilt' intention, and Imv** luoiv io\u\}Wiv\\ pro-

moted the oI)ject of the Fjei^'i^-hitnie. The innotent

possession of spirits whicli, owin^' to niitiual c iinses,

hiive exiKh'd from the wood and conected at the

bottom (»f a cask, does not render the owner Iial)h^

under the Finance Act, lHt>H. which pro\ides that

"a person shall not (a) snhject anv cnsk to any

process for the purpose of extracting' an> spirits

ahsorhed in the wood thereof; or(l)) have on his

premises any cask which is hein<,' suhjected to any

such juocess, or any spirits extracted from tli«' wood

of anv cask (a).

At the present time there is a larj^e hody of

uiunici[)al law wliitdi has heeii frame«l in such terms

as to make an act criminal without any mens rea.

Jive-laws which impose re<,'ulations in the interest

of the health or convenience of the public are

<,'enerally so conceived, and the mere breach of them

is sutticient to constitute an offence. Tiuler the

Tublic HeaUh Act, 1H75, s. 117, which empowers a

justice to order the destruction of unw holesome meat

whicli is exposed for sale and intended for food, and

to imjKJse a tine or inij)risoinnent on the )»erson to

whom it belon«,'s, the Court decided that in order to

support a conviction of the owner under the section it

wjis not necessary that there should he any i)roof that

he had actual })ers()nal knowledge of the condition

((') 61 it 62 Vict. c. 10, s. 4, sul)-s. 1 ; Robinson v. Dixon,

11)03
i 2 K. B. 701.
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of tlu' nuMit, the ohjet-t of the •njictment heii'^f

that jM'ople should not he exposed to the danger of

eating poison (»0. So the saU' to the prejudice of

tlie purchaser of an article of food or a drug not

of the initure, suhstance, and (piaHty of the article

denninded is an offence under s. (5 of the Sale of

Food and Drugs Act, 1875, though the seller was

unaware of the fact ; the intention of the Legislature

heing shown hy ahsence of knowledge heing made a

defence to charges under other sections of the Act (A),

w hile nothing is said as to such ahsence of knowledge

in the section in (piestion (< ). On similar grounds

it lias heen held that a puhlican would he guilty of

an offence against s. 18 of the Licensing Act, 1H72,

if he sold liquor to a drunken person, even though

the purchaser had given no indication of intoxication,

and the puhlican did not know that he was intoxi-

cated (*/). He would not, however, in sucli a case he

{<!) 3H .<: m Vict. c. ;>5

;

HIaker /•. Tillstoiie, IHW, 1

Q. H. .'Mo.

(/') E.ii., s. 27 ; Derl)ysliire

r. Houlistoii, 1H97J 1 Q. H.

772.

(() ;W \ 39 Vict. c. 03;

Ik'tts /. Annstead, 20 Q. B. D.

771 ; Pain /. Boufjiitwood, 24

Q. B. D. 3o3 ; Dyke /•. Gower,

[18921 1 Q. B. 220; Spiers .t

Pond ''. Bennett, [1890] 2 Q. B.

0.5 ; Parker t: Adier, [1899] 1

Q. B. 20; Goulder v. Rook.

[1901j 2 K. B. 290. In

Smithies -•. Bridge, [19021 2

K. B. 13, the appellant was

held to have heen rightly con-

victed for selling new milk

deficient in fat, although the

milk had not heen adulterated.

{(I) 35&36Vict.c. 94,s. 13;

Cundy >: Lecoq. 13 Q. B. 1>.

207.
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guilty of iM'rmittiiiK (linnkenneHH on his|)reinis«'H(/i).

lint if a servant, within tin- ^eiH'ial st-opf of liiK

Huployincnt. wlis liquor toa«lrunk«'n imtsoii. tliou^li

in the ahsenco and contrary to tii«' onh'is of the

puhUcan, the pnhlican is k'»"'<>' *>f '^" otteme under

that section (/(). The offence of receiving,' two or

more hmatics in an unlicensed liouse is committed,

though the persons were receive«l in the hehef, hased

on reusonahle^rounds,that they were not hinatics(< ).

The hon«'st helief hy a Hcensee that a hotth' is

properly sealed, is no <lefence to an information

under s. 2 of the Intoxicating' Liijuors (Sale to

Cliihlren Act, 1901), which renders the sale of

liipiors to children under fourteen illegal, unless in

corked or sealed vessels, if in fact the hottle is not

properly sealed (//). But a license hohler who has

not delegated his authority, nor concurred at a sale,

cannot he convicted under the same section hy reason

of a harman selling to a person under fourteen!*).

Under a special Act which empowered a gas

company to make the necessary works for its

business, suhject to a penalty if it should "suffer

" any washings to he conveyed or to flow ' i .o any

((0 Soriiersft r. Wade, [1894]

1 Q. H. o74.

{h) Commissioner of Police

'. Ca"^-i:;.n,
f

IH'M)] 1 Q. B. GOo.

K!-(' also C > san r. Mills.

|1H97] 1 Q. K. 39(5.

(<•) S .V: 9 Vict. c. 100, s. 44 ;

R. -. Hishop, 5 Q. B. D. 2o9.

{(]) 1 Ed. VII. c. 27; Brooks

,: Mason. [1902] 2 K. B. 743.

(c) Kmavy ' Nollotli,[1903]

2 K. B. 2G4.



156 INTKRPUETATION OF HTATl TES.

jstream or place, corrupting or fouling the water, the

company was held liai)le to the penalty in a case

where the washings j)ercolate(l tl" )..uli the hottoni

of its gas tank and j)olluted n well w'.tii/.t the

knowledge of its servants (rO.

The juinciple that unless the Jjegislaliir-' has in-

dicated the contrary iiitention, the infliction of

penalties is to he presumed to l)e confined to cases

where the offender has the mens rea, is well illustrated

hy those cases in which it has heen sought to render

a master j>enally responsihle for the acts of his

servant. Thus a sheriff", though uncpiestionahly

liahle in damages for the act of his officer in seizing

things exempt from seizure, would not be liahle to

the penalty imposed hy s. 21) of the Sheriffs Act, 1(S(S7,

in respect of such wrongful act (A); and a surveyor

could not he convicted of having caused a heaj)

of stones to he laid ujuju a highway, and of having

allowed it to remain there at night to the danger of

any person thereon, where the stones had heen laid

and allowed to remain there hya carter acting under

the orders of a person to whom the surveyor had

given general directions as to re[)airing the road,

the surveyor having no personal knowledge of the

fact(« ). So, under the rejjealed Act, 1() ^V 17 Vict.

t(i) Hipkins r. Hirniiii<j;liiini ij. H. ;{")").

(iiisCo., (i II. .\; X. -l.'A). ((•) Tj .^- () Will. IV. v. -"id,

(/') .")0\r>l Vict. c. ;")."), s. 12!)

;

s. 5(5; Iltinlcastle '•. Hieiliy,

liag^c r. Wliitchcail [l.s;)2] 2 [1S1)2] 1 Q. B. 709.
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c. 12H, ss. 1. 2, ill oi-dcv to support ii I'limiiiiil cli!U>,'«'

iif^'iiinst Jin owin'V or oc-cupier of inuh i)i-einises

within tlie metropolis of ne<rlig. iitly usin«,' a furnace

employed thereon so that the smoke was not

crteetually eonsumed, it was held that evideiu-e had

to he f^'iven of ne«i!li<,'enee on his i)art, and that

evidence of ne<.'li^'(Mice on th(^ part of a servant was

insufficient (^0. No douht the le»,'al presumption is

that whatever a servant does in the course of the

employment with which he is entrusted, and as |)art

of it, is the master's act, unless the contrary he

shown!/'), and a master may consecjuently he i>enally

responsihle for the act of his servant as if it were

his own act. unless he can show that what was done

was in contravention of his orders. On this ^n-ound

ii l)aker has heen held liahle to a penalty for sellin^,'

Itread in which his servant had mixed alum(f) ; and

a carrier, whose wa^^oner had carried in the carrier's

wa<,'t,'on game not sent hy a qualitied person (when

the 5 iV () Anne, c. 14, was in force), was properly

convicted of carrymg the game((/) ; a licensed

victualler was held penally responsihle, und( ' le

statute 35 iV m Vict. c. 94, s. Ki, for the act ot his

servant in knowingly supplying liquor to a constahle

{(I) Cliisholm I'. DoultoM, 2-2

i). B. I). 73<;. Comp. R. '•.

Stephens, L. R. 1 Q. H. 702.

( h) Attorncy-Ciencnil ''. Sid-

don, 1 Cr. & J. 220.

{() R. r, Dixon. :J ^^. ><; S.

11.

(,1) R. r. Marsh, 2 B. I'c C.

717 : l)ut set" j)cr Biett J. in R.

>'. Prince. L. R. 2 C. C. 102.
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on (lnty(«0, the act being within the scope of tlie

servant's employment (/<) ; and where gaining had

taken place upon licensed premises to the knowledge

of a servant who had been placed in charge of the

premises, it was held that the licensed person had
*' suffered " gaming to be carried on on the premises

within the meaning of s. 17 of the Licensing Act,

1H7'2, though he had no knowledge of the gaming,

and had not connived at it (/) ; and under the

Merchandise Marks Act, 1887, a master is criminally

liable, if his servants within the general scope of

their employment, sell goods to which a false trade-

mark or false descrijjtion has been applied, although

contrary to their master's orders, unless the master

can show that he has acted in good faith and done

everything he reasonably could to prevent the com-
mission of offences by his servants. That is to say,

under this Act the burden of proof is shifted, and is

not in accordance with the ordinary rules and prin-

ciples of criminal law, in that the prosecution has

not to prove a mens rea; hut if the defendant is

able to i)rove an absence of any mens rea, then he

is to be acquitted {<!). The decisions in these and

(a) MuUins r. Collins, L. R.

<) Q. B. 292 ; and see Brown >:

Foot, 61 L. J. M. C. 110.

(b) Per A. L. Smith J. in

Newman v. Jones, 17 Q. B. D.

137:

(c) 35 & 36 Vict. c. 94, s. 17;

Bond I'. Evans, 21 Q. B. 1).

249.

(r/) oO A 51 Vict. c. 28, s. 2,

sub-s. 2 ; Coppen v. Mooic

(No. 2), [1898] 2 Q. B. 306,
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other like cases were based upon the view of the

Court that, having re«,'ar(l to the langnaf^e, sco|)e,

and objects of the Acts, the Le<,'islature intendtnl to

fix criminal resi)onsil)ility upon the master for acts

done 1)V his servants in the course of their employ-

ment, although such acts wen^ not authorised, and

might have been expressly forbidden. But as soon

as it appears that there is no delegation of authority

to the servant (a), his act cannot be considered as

that of the master, and it is necessary to show that

the latter had personal knowledge of the incrimi-

nating circumstances in order to ensure conviction.

Thus the committee -^f a club cannot proi)erly be

convicted of selling licpior without a proper license,

where . sale has been by the steward contrary to

the express orders of the committee, and without

their knowledge or assent (/*) ; and where gaming

had taken place upon licensed premises to the know-

ledge of a servant who was employed upon the

}>remi8es, but there was no evidence to show any

connivance or wilful blindness on the part of the

licensed person, and it did not appear that the

servant was put in charge of the premises, it was

held that the justices were right in refusing to

Christie and others v. Cooper,

[1900] 2 Q. B. 522.

(a) See per Collins J. in

Somerset v. Wade, [18941 1

Q. B. 576, refeiTing to .he judg-

ment of Stephen J. in Bond »'.

Evans, 21 Q. B. D. 256.

(b) Newman v. Jones, 17

Q. B. D 132.
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convict tlu' licensed person of suffering <^}iniin<^ on

the jneniises(((). Tt may l)e added that a master

wonhl not l)e lial)le to l)e convicted for an nnantlio-

rised false rejuvsentation made hy his servant as to

the \vei»?ht of sacks of coal (/»).

There is a class of cases where the ahsence of

mens rea does not control the lan*(ua«^e of a statute;

and that is where the oti'ence has heen conmiitted in

i«,'norance or misai)i)rehension of the law, and the

statute prohihitin*,' the act does not expressly make
malice or wilfulness or other intent aji essential

element of the offence (<•). For instance, tliou<,di a

])erson in [)ossession of naval stores is not liahle to

conviction unless he knows that they h^'ar the

Government mark he would not escape on the ground

that he did not know that the })ossession of such

marked goods was prohihited. A man who unlaw-

fully fished in a non-tidal river, or trespassed on

land in search of game, would not escape conviction

because he honestly l)elieved that the public was

entitled to tish or shoot there (d) ; such a right

((/) 30 i<: 3(5 Vict. c. 94, s. 17;

Somerset '•. Hart, 12 Q. B. D.

3()0. See also Massey r. Mor-

liss, [1H<)4] 2 Q. B. 412.

(h) rrl .\: 03 Vict.c. 21,s.29,

suh-s. 2; Rol)erts r Woodward,

20 Q. B. D. 412.

{() See Ellis v. Kellv, G H

.<L N. 222 : Daniel r. Jones, 2

C. P. D. 301 ; Hunter r. Clare,

[1899] 1 Q. B. 635.

{(1) Hudson v. .McRae, 4 B.

it S. 080; Leatt r. Vine, 30

L. J. M. C. 207 ; Hargreaves r.

Diddams, L. E. 10 Q. B. 082

;

Watkins v. Major, L. R. 10
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not being known to the law. An apprentice who
absented himself from his master's service, did not

escape the j)enal consequences by proving that he

had done so in the honest though erroneous belief,

founded on his lawyer's advice, that his in<lentures

were void, and that he was consequently at liberty

to leave his service (VO. So, a cabman who persists

in placing his cab on the premises of a railway

company, after being requested to remove it, is

penally liable for " wilfully trespassing and refusing

to quit," though he was under the persuasion,

which was imfounded, that there existed a legal

right to place his vehicle there (/*).

It is necessary, as regards mens rea, not to con-

found a guilty mind in the legal sense of the

expression, with a guilty conscience, for an intention

to do an act prohibited by the penal provisions of

A statute constitutes mens rea. On the other hand,

the absence of mens rea really consists in an honest

and reasonable belief in the existence of facts which,

if true, would make the act innocent (<•). A statute

C. p. 062 ; Pearce r. Scotcher,

!) Q. B. D. 162. See also The
Cliarlotta, 1 Dod. 387.

(ii) 4 Geo. IV. c. 34, s. 3;

Cooper r. Simmons, 7 H. & N.

707, overrulino; Rider v. Wood,
2!) L. .1. M. C. 1. See also

Wiilett r. Boote, G II. .1 N.

2ti: and Youle v. Mappin, 6

l.s.

H. & X. 7o3.

(/') Foulf^er v. Steadman,

L. H. 8 Q. B. 65. Comp. Jones

V. Taylor, 1 E. & E. 20.

(() Sherras r. De Rutsen,

[IrtD.j 1 Q B. 918 ; Iknk of

X. S. Wales v. Piper, [1897]

.\. C. 383.

11
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which prohihited an act would he viohited, tho^,^h

the act were done without evil intention, or evcii

under the influence of a good motive. Thus, in

order to constitute the offence of applying a fills.-

trade description to goods with intent to defraud

within the meaning of the Merchandise Marks Act.

1H87, s. 2, suh-s. 1, it is not necessary that thcic

should he an> fraud, in the sense of intent to sui.plv

a worthless or inferior article, hut it is sufficient that

an article is intended to he supplied of a diften-nt

description from that which the customer intends to

purchase, and helieves he is purchasing (r/). So !i

man who sells an ohscene puhlication is suhject to

the penalty imposed on that act hy the 20 ct 21 Vict.

c. 83, although his object was not to deprave the

mind of the reader, but to expose the tenets of a

religious sect {h). The master of a ship who, under

general instructions to complete his cargo on the best

terms, traded with the enemy, would be guilty of the

crime (<) of barratry, though he acted solely u'.-Ih

the motive of serving his employer to the best advan-

tage (</). A railway company which had suffered a

(a) 50 & 51 Vict. c. 28; L. R. 7 C. P. 261. Co.up.

Staney r. Chihvorth Gun- Lewis r. Feinior, 18 Q. 11 D.

powder Co., 24 Q. B. D. 90;

Wood r. Burgess, 24 Q. B. D.

162 ; Kirshenboim r. Salmon &

Gluckstein. [1898] 2 Q. B. 19.

(b) R. v. Hicklin, L. R. 3

Q. B. 360 ; Steele i-. Brannan,

532, questioned by Haw kins.1.

inFordi-.Wiley,23Q.B.l)'20:i

(c) Vallejo r. Wheeler, 1

Cowp. 143.

((/) Earle c. Rowcroft,S K;i><t,

126.
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wpighing machine in its possession to continue out of
repair for a fortnight, so that it indicated more than
tlie true weight, was hehl to fall within the enactment
which imposed a penalty for heing found in possession
of a weighing machine incorrect or otherwise unjust;
although its servants had orders to make a due allow-
ance for the defect, when using it(**). 80 under
K. 81 of the Bankruptcy Act, 1883, which enacts
that where an undischarged l)ankrui)t obtains credit
to the extent of £20 and upwards from any person,
without informing such person that he is an undis-
charged bankrupt, he shall be guilty of a mis-
demeanour, it is no defence to show that there was
no intention to defraud (/;).

Sometimes, to keep the Act within the limits of
its object, and not to disturb the existing law beyond
what the object requires, it is construed as opera-
tive between certain persons, or under certain states
of facts, or for certain puri)oses only, though the
language expresses no such circumscription of the
tield of its operation (r). The Act of 1854, for
instance, which required, among other things, that
when a bill of sale was made subject to a declaration

(<() 5 ct 6 Will. IV, c. 63,

s. 28 ; Great Western R. Co. v.

Bailie, 5 B. & S. 938. See also

Lane i: Rendall, [1899] 2 Q. B.

<>7;]
; London C. C. r. Payne,

[l'J04] 1 K. B. 194.

ib) 46 A 47 Vict. c. 52 ; R. v.

Dyson, [1894] ;2 Q. B. 176.

(f) For some illustrations, in

addition to tliose which im-

mediately follow, see Chap.
VII, Sec. III.

11—2
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of trust, the dt^clamtion should be r('«?ist('V«Ml as w.-ll

as the bill, on pain of invahdity against the assign.'.".

in the event of execution or bankruptcy, was held

to apply only to declarations of trust by the grantee

for the grantor, but not to trusts declared by tlu'

grantee in favour of other persons; the object of

the Act being only to protect creditors against sham

bills of sale, and being completely attained by re.inir-

ing the registration of the tirst-nientioned trusts,

while the registration of any others would have been

foreign to the purposes of the Act(rO. Section 18

of the Bills of Sale Act, 1882, which prohibits the

removal of the goods for live days after seizure, is

confined to the protection of the person giving the

hill, and gives the landlord no right to complain of

an earlier removal (//); and s. 3 of 11 Geo. II. c. r.>.

which gives to landlords a right of action to recover

double the value of goods fraudulently carried off the

premises to avoid a distress, ii^ i>lies to goods of the

tenant only, and not to those of a stranger (t). So.

the provision in the 8 & Vict. c. lOU, which, after

making all wagers null and void, enacts that no suit

shall be maintained to recover money won on a wager

(«) Hills ('. Shepherd, 1 F.

iV: F. 191 Robinson v. Gol-

lingwood, 34 L. J. C. P IB.

See also Ilodson c Sbarpe, 10

J^ast 350.

{b) 45 & 40 Vict. c. 43 ;

Lane v. Tyler, 5G L. J. Q. B.

4G1 ; Tonilinson *. Consoli-

dated Corp. 24 Q. 1^. B. 135.

(() Tomlinson <•. Consoli-

dated Credit Corpn. uhi -up.
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or deposited to al)ide tlio event, was construed as only

preventing a party to the wager from suing to recover

his winning, hut not to prevent him from suing

the stakehohler to recover his deposit (//), and the

Gaming Act, 180*2, has not altered the law(/*). So,

the general language of the Merchant Shipping Act

of 1854, s. 200, which provided that, if damage

should arise to person or property from non-ohserv-

ance of the sailing rules, it should he considered as

the wilful default of the person in charge of the deck

at the time, was confined hy a due regard to the

ohject in view, to the regulation of the rights of the

owners of ships in cases of collision, and was there-

fore held not to effect the relations hetween the

master and his owners, so as to make the former

guilty of harratry, which would have heen altogether

foreign to the scope of the Act(t). The 16 & 17

Vict. c. 30, which, after reciting that it was expe-

dient to make provision for preventing the vexatious

removal of indictments into the Queen's Bench,

enacted that whenever a certiorari to remove one

.should he awarded at the instance of the prosecutor,

he should enter into a recognizance to pay the costs

(a) Hampden v. \Vtilsli, 1

Q. B. D. 1«9. See also Stiaclian

V. Universal Stock Exchanf^e,

[1895] 2 Q. B. 329; affirmed

(
1.S96] A. C. IGG.

(h) ')') k 'A\ Vict, c. 9;

Burge V. Asliley il' ^ lith,

[1900] 1 Q. B. 744.

((•) Grill V. The General

Iron Screw Co., L. E.-l C. P
(iOO, .3 C. P. 47G.
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if iinsnccessful, and that if the recognizance was not

entered into, the indictment shoiihl be tried in the

Court below, was hehl to have no application to a

prosecutor who removed an indictment against n

cori)orate body which was unable to appear by

attorney in the inferior Court. In such a case, the

removal of the indictment was a matter of necessitv.

not option, for it could not be tried by the inferioi-

( 'ourt, since the defendant could not ai)))ear there

;

and it would have been unjust to extend the pro-

vision to a case clearly beyond the scope of the Act.

which, the preamble showed, was only to check

vexatious removals («). The words of the Arbitra-

tion Act, IHHO, which enact that in certain cases

an award is to be "equivalent to the verdict of a

"j"n'," have been construed as not importing all

the incidents of a verdict, e.g. the right of appeal on
the ground that it is against the weight of evidence,

but only the immediate consequences, e.g. the mod*'

of execution (h).

The enactment (1(5 & 17 Vict. c. 59, s. 10) which
made presentment of any draft on a banker payable

to order or on demand, if i)urporting to be indorsed

(though a forgery) by the payee, a sufficient authority

to the banker to pay the amount, was in the same way

(") R. r. Manchester, 7 E. it 14, 15; Darlington Wag^'on
B. 453. See also Craven v. Co. v. Harilin<r, [IHDI] 1 Q. B.

Smith, L. R. 4 Ex. 140. 245.

(/') 52 tt 53 Vict. c. 41). ss.
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liuiitt'd in its effect, lis in its object, to the relations

lu'tween banker and customer ; and di(l not prevent

the latter from recovering his money from the person

who received it('«). On the same principle, s. 8 of

the Truck Act, 1H;U, which provides that the entire

amount of wages earned by any artificer shall be

lutually paid to him in the current coin of the realm,

does not prohibit a deduction from the wages of a

debt due from the workman to his employer (/»)

The loth section of the Companies Clauses Consoli-

dation Act, which provides that no shareholder shall

he entitled to transfer any shar( after a call, until

he has paid up all calls due on all his shares, is only

a protection to the company, giving it a lien or

charge ui)on the shares ; but it does not atlect the

validity of a transfer as regards the creditors of tl:e

company, if the company has assented to it(r). So,

it has been held that the provisions of a railway Act

which placed the management of the comi)any's

art'airs in the hands of a certain number of directors,

were intended for the protection of the shareholders

merely, and that it was not open to a stianger to

object that they had not been complied with (</).

{,!) Ogilen v. Bcnas, L. R.9 tion Ltd., ri904; 2 K. B. 44.

C. P. 513 ; now the Bills of (c) lixp. Littlediile, L R. 9

I'.xchange Act 1882 (45 A 4G Cli. 257.

Vict. c. 61, s. 60. (il) Thames Haven Co. r.

0') 1 i<: 2 Wni. TV. c. 37 ; Rose, 4 M. & Gi: 552.

Williams (. North's Naviga-
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The 158r<l section of tlu» Comimnies Act of iHC.i'.

wliich <lec'IiiieH " void " every tmUHfer of Hluires in n

company which is l)eing wound up, unless the Conit

otlierwise orch'is, was hehl not to prevent a hrokn-

who had hou^dit and pnid for shares in a conipiinv

80 situated from recovering from his principal tlif

money so paid (<i).

The Bankruptcy Act of 18(;o, which enacted (s.'2:5i

that the trustee in hankruptcy might disclaim am
interest of the hankrui)t, and that thf pro])erty dis-

claimed was to he deemed surrendered on the (hn of

the adjudication, was held to he limited to the rrli. l

of the hankrupt and the trustee in hankruptcy from

iahility ; hut not to affect the rights and liuhiliti. ^

of the lessor and original lessee or underl(-^see (/<i.

The 8Hth section 4 the Company's Act of 1H(»7.

which re(piires that every prospectus shall specih

all contracts ei leved into hy the company or hy its

])romoters, hefore the issue of the prospectus, and

declares ever> ju-ospectus which does not sp<'cifv

them, frauihilent on the part of the i)romoters and

directors who knowingly issued it. as regards persons

taking share>. is, literally, wide enough to inclndf

every contract made hy a promoter even regarding'

(' CI. ipman r. Siieplioid, Smyth r. North, L. II. 7 1a.

L. K. -2 t. r. -1'2H. 242; Exp. Walton, 17 Cli. D.

(/*) :i2 .V .W Vict. c. 71; 74(5; PI .t W. I. Dock Co. .

now >. Vj of the JJiuikriiptcy IlilL 9 App. Cas. 44H.

Act ls.>^:j. 41; .; 47 Viet. c. "ii

;
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hirt own i>rivat«' affairs ; hut it was liiuiU'd in con-

stnu'tion to tlu' object of tin* Act, which was tlic

j)rot«H'tion of Hhaieliohh'rs, It was hchl, therefore,

to inchulc only sucli contracts as were calcuhited to

influence persons in ai)i)Iyinj^ for shares (/») ; hut not

to create any duty towards hondhohlers (/»).

Ho, the Stani)) Acts, which enacted that nn-

stanipe*! documents should not he pleaded or j^'iven

in evidence, or he availahle in law or e(]nity, were

held to mean only that such documents should he

nnavailahle for the ])ur|)ose of recovering; any deht

or property ; hut not to extend to cases w here the

validity of the document was impugned on the

ground of fraud or illegality (« ). So, the 5iO Vict,

c. 28, s. 7, which invalidates all contracts of sea

assurance unless expressed in a policy, aiul (s. IM

prohibits pleading or giving in evidence any policy

which is not stam[)ed, does not ju'event the admission

of the slip in evidence, on a collateral question of

fraud or misrepresentation (</).

In the same spirit, the operation of the Act 7

Vnne, c. I'i, which, with the view of securing the

iiiviolahilitv accorded to ambassadors hv the law

(.() Twyciossc. (Inint, -2 C. '.) Q. B. H24
; Poiisfoiil r.

V. D. 4(i9. Walton, L. R. 3 C. 1'. Ku.

(/') Cornell v. ILiy, L. R. S Coiiip. R. c. Overton, 1 I)e:us.

€. ]'. 3-28. .V- P. 308.

(I'l R. /•, Ilawkeswortli. 1 ('/) InnidoscTlic Piipific in

T. R. 4.jO ; R. v. Gonipert/, suianeeCo., L. R. 7 Q. B. •">17.
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3i

of nations, enacted that all processes whereby an

ambassador ov his servant might be arrested, or

his goods seized, should be null and void, was held

not to extend beyond what might be necessary for

the protection of the rank, duties, and religion of

the ambassador ; and not to protect his servant,

who rented a house, part of which he let in lodgings,

from having his goods taken by distress for non-

payment of a parochial rate. Such a house was not

necessary for the servant's residence merely ; and to

extend the operation of the Act to such a case would

have been to cover ground foreign to its scope and

object!'^).

(^0 Novello r. Toogood, 1 B. & C. ooi.



CHAPTEli IV.

SECTION I.—CONSTRUCTION TO PHEVENT EVASION.

It is the duty of the judge to make sucli con-

struction as shall suppress all evasions for the

continuance of the mischief (^0. To cany out

effectually the ohject of a statute, it must be so con-

strued as to defeat all attempts to do or avoid in an

indirect or circuitous manner that which it has pro-

hibited or enjoined (/*). In fraudem legis facit, qui,

salvis verbis legis, sententiam ejus, circumvenit {() ;

and a statute is understood as extending to all

such circumventions, and rendering them unavailing.

Quando aliquid i)rohibetur, prohibetur et onine i)er

quod devenitur ad illud («/). When the acts of the

parties are adopted for the purpose of effecting a

thing which is prohibited, and the thing prohibited

is in consequence effected, the parties have done

that which they have purposely caused, though they

may have done it indirectly (/•). "When the thing

(lone is substantially that which was prohibited, it

'<i) Magdalen College Case,

11 Rep. 71 b.

(/') Bac. Ah. Statute (J.);

Com. Dig. Pail int. (R.) 28.

((•) a Dig. 1,3,29.

(d) 2 Inst. 4S.

((') Per Blacki)uin .T. in

.TeftVies r. .Mexandoi", -H L. .1.

Cli. 14.
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falls within the Act, simply because, according to

the true construction of the statute, it is the tliiii<,'

thereby prohibited (a). Whenever Courts see siuli

attemi)ts at concealment, " they brush nway the

"cobweb varnish," and show the transaction in its

true light (h). They see things as ordinary iiu'ii

do ((•), and so see through them. Whatever niij^'ht

be the form or colour of the transaction, the law

looks to the substance (</). For this purpose the

Courts go behind the documents and formalities,

and inquire into the real facts. They may, and

therefore must, inquire into the real nature of tliat

which was done. An Act is not to be evaded bv

l)utting forward documents which give a false de-

scription of the matter (<). In all such cases, it is,

in truth, rather the particular transaction than tin-

statute which is the subject of construction ; and if

it is found to be in substance within the statute, it

is not suffered to escape from the operation of the

law bv means of the disguise ur'ler which its real

character is masked.

Thus, when the Usury Act was in force, it was

((() Per Lord Cranwoith in

Philpott c. St. George's Hos-

pital, fi II. L. 338.

{b) Per Wilniot C.J. in

Collins c. Blantern, 2 Wils.

^49.

(c) Per Lord Brougham in

Warner v. Arnistrong, 3 -Mvl.

.t K. 45.

(d) Per Lord Tenterden in

Solarte v. Melville, 1 Man. A

Ry. 204.

(>•) iiV Watson, 25 Q. 1). D.

27 ; Madell r. Thomas, [i^'Jl.

1 Q. B. 230.
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said that if the contract really was an usurious loan

of money, the wit of man could not find a shift to take

it out of the Act (a) ; and accordingly transactions

which were ostensibly a sale of land (h), of goods {>),

or of stock {d), or a lease (<), or an agency ( /),

or a partnership (//), when in reality usurious

loans, were held to fall within the Act. So, if a

contract be a wager in substance, no matter how the

end is brought about, it would be void, though the

object were ever so cunningly concealed in the form

^ixen to the transaction (//). And whether a docu-

ment ought to be registered under the Bills of Sale

Acts depends not on its terms or form, but on the

evidence as to the real nature of the transaction, as

to the real intention of the parties. Thus, if A be

((() Per Lord Mansfield in

Floyer v. Edwards, 1 Cowp.

114.

(6) Doe r. Gooch, 3 B. it

A. 664 ; Doe v. Chambers, 4

Camp. 1.

(t) Floyer v. Fidwards, ubi.

sup. ; Davis r. Hardacre, 2

Camp. 375 ; Harvey v. Arch-

bold, 3 B. it C. 626.

((/)Tate-.WellinKs,3T. R.

531 ; Boldero v. Jackson, 11

East, 612 ; White r. Wright, 3

B. & C. 273.

{(} Bedo r. Sanderson. Ore

Jac. 440 ; Jestons r. Brooks,

2 Cowp. 793.

(/') Harris i: Boston, 2

Camp. 34H.

((/) Enderl)y v. Gilpin, 5

Moo. 571.

(//) Gri/ewood r. Biane, 11

C B. 538. Comp. lie Phillips,

30 L. J. Bkcy. ;
per Wilde B.

in Jeffries v. Alexander, 8 H.

li. 594 ; Thacker v. Hardy. 4

(|. B. D. 685; Eead v. Ander-

son, 13 Q. B. D. 779. As to

evasion of Trucks .\cts, Gould

r. Haynes, 59 L. J. M. C. 9.

See Higginson V. Simpson, 2

C. P. D. 76.
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the real owner of goods, and B the pretended owner,
and B by a document purports to let the goods to A
with liberty to B in a certain event to seize, tliis

may be construed as a license by A, the real owner,
to B. If it be found as a fact that it was so given,

then however absolute in form the document may
be, it comes within the operation of the Act ; anil

if it be not registered, it is void (a). An Act wliitli

prohibited under a penalty the i)erformance of plays
without license, won'd extend to a performance where
the actors did not come on the stage, but acted in a

chamber below it, and their figures were reflected by
mirrors so as to appear to the spectators to be on the

stage (/;). Lord Campbell's Act, which requires,

under certain circumstances, the insertion of a fnll

apology in a >wspaper for a libel, would not be

complied wit. if the apology, however suitable in

its terms, was printed in such type or in such a i)art

of the ])aper as would be likely to escape tli(^

attention of ordinary readers (r). An assignment of

leaseholds to a trustee with the object of protecting'

the mortgagee of them from liability to the cov^^
nants, after the trustee in bankruptcy had disclaimed,
was treated as an attempt to evade the Bankruptcy

(n) 41 .1-42 Vict. c. 31, s. 4;

4o & 46 Vict. c. 43, ss. 3, 9

;

l^eckett ;•. Tower Assets Co.,

[IHOl] 1 Q. B. G.3S.

(h) 6 »t 7 Vict. e. G8, s. 2

;

Day f. Simpson, 18 C. B. N. S.

680.

(c) 6 & 7 Vict. c. 9G, s. 2

;

Lafoiie r. Smith, 3 H. »t N.

735.
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Act, 1888, and therefove as a sham and void('«).

The Act of 1854 which required the registration of

hills of sale of personal chattels, was held to extend

to agreements for a hill of sale, constituting an

equitahle assignment [h). And where the grantor of

a hill of sale of furniture remained in possession

as the servant of the grantee, with leave to use the

furniture as i)art of his salary, it was held that the

grantee was not in possession hy his servant, hut

that the grantor was in possession within the

meaning, for the case was within the mischief, of

the Act (<•). The Acts which protected the mono[)oly

of the Bank of England hy prohihiting hodies of

more than six persons " to horrow, owe, or take up

" money on their hills or notes, payable at less than

" six months from the borrowing," were construed

to make it illegal for such a body of bankers to

accept a customer's bill at less than six months :

(a) 46 it 47 Vict. c. 52, s. 55

;

sub-s. 6 ; lie Smith, 25 Q. B. D.

536.

(h) 17 it 18 Vict. c. 36, ami

45 it 46 Vict. c. 43; Exp.

Mackay, L. R. 8 Ch. 643;

Edwards r. Edwards, 2 Ch. D.

•I[n ; Brantom r. Griftits, 2

C. P. D. 212 ; Exp. Odell. 10

Cli. D. 76 ; but comp. AUsopp

r. Day. 7 H. & N. 457 ;
Byerley

V. Prevost, L. R. 6 C. P. 144

;

Marsden v. Meadows, 7 Q. B.

D. 80 ; Woodgate v. Godfrey, 5

Ex. D. 24; Be Watson, 25

Q. B. D. 27 , Madell r. Thomas,

[1891] 1 Q. B. 230; Cochrane

V. Matthews, 10 Ch. D. 80n.

((•) Pickard i: Marriage, 1

Ex. O. 364 ; Exp. Lewis, L. R.

6 Ch. 626. See another ex-

ample in Stallard r. Marks, 3

Q. B. D. 412.
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for the (effect of such a transaction would admit of

competition with the Bank of England hy the issue

of hills and notes {a). And they were also held to

prohihit a joint stock hank from engaging with a

foreign hank that their manager, who was not a

partner, should accept the hills of the foreign hank,

and that they should provide funds for their pay-

ment (I)). All such transactions were held to come
more or less directly within the prohihition to " owe,

"borrow, or take up money on bills or notes" (<•).

Issuing shares at a discount so as to render the

shareholder liable for a smaller sum than that fixed

for the value of the shares by the memorandum of

association is ultra vires and invalid, for it would

make a statutory requirement an emi)ty form (d).

A tenant who covenanted not to assign his lease

without his landlord's licence, would be held to have

broken his covenant by giving a warrant of attorney

to confess judgment, if he gave it for the express

purpose of enabling the judgment creditor to take

the lease in execution ; for this was, in effect and

intention, an assignment of the lease (>•). The

transaction would be unobjectionable if divested of

(<i) Anderson r. Bank of Bradsliiuv, 5 Ex. 882.

England, 3 Bing. N. C. 589.

(/') Booth V. Bank of Enp.

land, 7 C. ct F. 509; Exp.

Randk'son, 1 Mont. & M'Arth.

((•) See also O'Connor r.

(<1) 25&26Vict. c. 89,ss. 7,

8, 12 ; Be Almada Co., 38 Cli.

D. 415.

(e) Doe r. Carter, 8 T. E.

300.
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the intent to break the covenant (<*). A similar

warrant of attorney, given by an insolvent to enable

a favoured creditor to take his j,'oods in execution,

would, in the same way, be within the provisions

against fraudulent transfers of property (//).

The Mortmain Act of Geo. II., which prohibited

the disposition to a charity, of land, or money to be

laid out in the purchase of land, otherwise than
by deed executed twelve months before the donor's

death, to be enrolled within six months from its

execution, and to take effect immediately, and with-

out power of revocation or any reservation for the
benetit of the donor, has frequently been the subject

of such experiments. Thus, a bequest of money to

the committee of a school, on condition that they
would provide land for a charitable purpose, would
fall within the Act; for such a transaction differs

but in name from a purchase of the land and a

devise of it(r). The testator did not, indeed,

directly devise the land; but he gave Dioney in

consideration of land being given to a charity,

which was substantially the same thing. So, money
l)equeathed to be laid out in building houses, where

(a) Id. 57. See Bills v.

Smith, 6 B. & S. 314.

(b) Sharpe r. Thomas, 6

Hinp. 416; Croft v. Lumley, 6

n. L. G72. See 32 & 33 Vict.

I'. 71, s. 92 ; Exp. Griffith, 23

I.S.

Ch. D. 69.

(c) Attorney - General v.

Davies, 9 Ves. 535 ; and see

the judgment of Lord Cran-

worthinPhilpottv. St. George's

Hospital, 6 H. L. 349.

12
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11 .,

I I

there was no land already in mortmain (/») to build

them on, would have been construed as an indin-ct

instruction to purchase land for the purpose {/.).

Where the owner of land, with the object of evadiiif;

the statutes, executed a deed, which he kept con-

cealed till his death, whereby he covenanted that lie

or his executors would pay to certain trustees for

certain charitable jmrposes, a large sum of money,

which would necessarily have to be raised out of \\'\>

land, this was held to fall within the prohibition

of the statute. The creation of a fictitious delit

on which execution might issue, and the land be

taken, was but an indirect mode of making a gift

of the land {<).

So, a settlement, under the Poor law, by renting

a tenement, was not obtained where the renting was

colourable or fraudulent (r/). It has been held that

where a woman pregnant with an illegitimate child

was fraudulently removed by the officers of the

parish in which she was settled (^') to another

l)arish, the child's place of settlement was not the

(a) Comp. Biodie c. Chandos,

1 Bro. C. C. 444n. ; and Piit-

chard V. Aibouin, 3 Russ. 456.

(b) Attorney-General v. Tyn-

dall, Ambl. 614 ; Mather v.

Scott, 2 Keen, 172; Giblett v.

Hobson, 3 Myl. & K. 517.

(c) Jeffries r. Alexander, 8

H. L. 594 ; and j«r Cur. in

Attree i'. Hawe, 9 Ch. D. Xil :

comp. lie Robson, 19 Cli. D

156.

(d) R. V. Woodland, 1 T. R.

261 ; R. r. Tillingham, 1 B. -'i

Ad. 180; R. r. St. Sepulchre.

Id. 924.

(<) See R. V. Astley, 4 Duug

389.
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parish where it was born, hnt that in which it

would, Imt for the fraudulent removal, have been
born(^«). Indeed, it has been held that where an
unmarried wonum was removed to a parish by order
of justices, and ^'ave birth to a child there, and the
order was quashed on appeal, the child was to be
regarded as i)orn in the i)arish where he ought to

have been, and not where he actually was born (/>).

Where a woman, after failing to obtain a bastardy
order where she resided, removed to a neighbouring
borough for the avowed purpose of trying to get
the order there ; it was held that the justices of
the borough had no jurisdiction to make it, under
the Act which gives such authority to justices

of the place where the woman " resides "(r). It

would have been different if she had not removed
for the sole object of getting into another
jurisdiction (d).

On this general princijjle, the Courts have re-

peatedly refused to review by mandamus, or other-
wise, the proceedings of an inferior Court, if within
its jurisdiction, when the writ of certiorari has been

(a) Masters r. Child, 3 Salk.

fJG
; Tewkesbury v. Twyning, 2

Bott. 3; comp. R. v. Mattersey,

4B. & All. 211; Kv Halifax,

2 B. & Ad. 211 ; and E. v.

Birmingham, 8 B. & C. 29.

(o) Much Walthani r. Perani,

2 Salk. 474 ; Westbury v. Cos-

ton, Id. 532 ; R. v. Great Sal-

keld, 6 M. & S. 408.

(c) R. V. Myott, 32 L. J. M.
C. 138 ; R. V. Allendale, 3 T. R.

382, 385.

{(f) R. V. Hughes, Dears. &
13. 188 ; Massey r. Burton, 2
H. & N. 597.

12-2
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taken awayOO- Where the payment of rates is

made a matter of personal qualitication, the Act

would not be complied with if they were paid by

another person on behalf of him who claims the

qualification (/<).

It is, however, essential not to confound what is

actually or virtually prohibited or enjoined by the

language, with what is really beyond the purview,

though it may be within the policy, of the Act ; for

it is only to the former case that the principle under

consideration applies, and not to cases where, how-

ever manifest the object of the Act may be, the

language is not co-extensive with it. An Act of

Parliament is always subject to evasion in this

sense ; for there is no obligation not to do what the

Legislature has not really prohibited, and it is not

evading an Act to keep outside of it(r). Thus,

hiring for a few days less than a year, thougii

(a) R. V. Yorkshire, 5 B. & 539.

Ad. 1003, and 1 A. & E. 563 ; (c) See per Lord Selbonie

R. V. Eaton, 2 T. R. 472. in Macbeth v. Ashley, L. R.

{b) R. V. Bridgnorth, 10 A.

»<: E. 66 ; Durant v. Withers,

L. R. 9 C. P. 257. But comp.

R. l: Bridgewater, 3 T. R. 550 ;

R. V. Weobley, 2 East, 68;

Hughes r. Chatham, 5 M. &

Gr. 54 ; R. r. S. Kilvington, 5

Q. B. 216. See Chinner>^ v.

Evans, 11 H. L. 115, and

Harlock v. Ashberry, 19 Ch. D.

2 Sc. App. 359. See ex. gr.

Shepherd v. Hall, 3 Camp. 180;

King r. Low, 3 C. & P. 620;

Etherington v. Wilson, 1 Cii.

D. 160 ; and Fender v. Lusli-

ington, 6 Ch. D. 70; Snow

r. Hill, 14 Q. B. D. oSS;

Davis V. Stephenson, 24 Q. 13.

D. 529 ; Bradford r. Dawson,

[1897] 1 Q. B. 307.
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avowedly for the pnri)08e of preventing the servant

from ae(iuiring a settlement, was not regarded as

any evasion of the Act, which gave a settlement on

u year's service {n). Where a tt'stator after devising

a piece of land in a certain hamlet in fee simple,

directed that if any person should, within twelve

months after the testator's decease, at his or her

own ex[)ense, purchase and give a suitahle piece of

land for almshouses, the trustees of the will should

pay a sum of money to the charity so instituted, hut

80 that no part should he laid out in the jmrchase

of land, it was held that the hequest was valid, and

did not fall within the Mortmain Vct(/'). And

again, where a testator devised lanc^ to two persons

absolutely, and signed an unattested pai)er express-

ing a desire, with which they were unacquainted

until after his death, that it should be applied to

charitable purposes, it was held that the devise

was valid, and did not fall within the Mortmain

Act; for there was no binding trust for charitable

purposes (t).

Although a beershop-keeper who is licensed to

Hell beer only to be drunk off the i)remise8, evades

the Act if he sells beer to be drunk on a bench

(a) R. /•. Little Coggeshall, Allcroft, 30 Beav. 335 ; aiul

<; M. & S. 264 ; R. /•. :Muisley, see Edwards i: Hall, G De G.

1 T. R. 1)94. M. »t G. 74.

(6) Piiiipott r. St. Ceorge'is (c) Wallgravu /•. Tcbhs, -

Hospital, G H. L. 338 ; Dent i: K. it J. 313.
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•^f

whicli h<> provides for his cUHtomers close to his

shop, the intention making it, virtually, a sale for

consumption on the premises {(0; a men- sale

thron«,'h a window, to a person who stood on tli»'

road outside, would not he an evasion, though the

Itnyer drank the heer immediately on receivinj^ it (/<).

A licensee is not authorised to sell licpior during

prohihited hours for consumption off the premises,

hy s. 10 of the Licensing Act, 1H74, which allows

the sale of liquor at any time to homi fulr travellers,

hy a person licensed to sell liquor on the pre-

mises (c). The occupier of a field adjoining a turn-

pike does not evade, though he avoids payment
of toll, hy making a semicircular road hetween
two gaps in his hedge, one on each side of the toll

har, and driving hy it instead of along that part of

the highway which forms its chord (//). Nor does

a shipowner evade harhour dues charged on goods

landed in it, by landing his goods a few yards

outside the boundary of the harbour (<),

An enactment which imposed a duty on legacies

did not extend to a gift to take effect on the donor's

death, made by a deed which contained a power of

(rt) Cross /•. Watts, 32 L. J. Mountifiekl /•. Ward, [1897] I

M. C. 73. See also Brigden r

Heighes, 1 Q. B. D. 330.

(i) Deal /•. Schotteld, L. R.

3 Q. B. 8 ; Bath r. White, 3

C. P. D. 170.

(<) 37 iV 38 Vict. c. 49;

Q. B. -.mi

{(l) Harding o. Headingtoii,

L. R. 9 Q. B. 1.57; Veitch c.

Exeter, 8 E. it B. 986.

(<!) Wilson /•, Robertson, 1

E. it B. 923.

,iu V tMi
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revoking tlie gift; though such ii gift lia<l nil th«'

»>sHt»ntial iiUM«le!its of u U'giu-\ [<n. A statut*' which

iinpoHt's a tax, iiuh'eil, is always coiistnu'd strictly

;

lint this decision shows that if the law closi-s only

one of two doors, it is no evasion ot it to Jjse

the other, which it has left (t|»en. So. the JJank-

rnptcy Act, iHdi), s. H7, which provided that the

sherirt' should retain for fointeen days the proceeds

of goods sold in execution when exceeding ITjO, and,

if he received notice of the dehtor's bankruptcy,

sliouhl pay them to the trustee in bankruptcy, did

not jirevent a creditor for more than I'oO from sign-

ing judgni'Mit for less than that amount, though he

(lid so avowedly to escape from the operation of the

Act (/'). An agreement that the rent of demised

premises should he reduced when and as soon an

the income tax was nholished, was held not to fall

within the prohibition in the Income Tax Act, of all

contracts binding the tenant to pay the inconu' tax

without deducting it from his rent (< ). J>ut a

contract by a tenant to reimburse his landlord

the amount paid in respect of tithe rent-charge

has been held to be prohibited by the Tithe Act,

(</) Tonipson r. Browiu', -i tlic JJankniptey Act, If'K) (")3

M. .'c K. 32. See, liowever, \ 04 Viet. e. 71), wliicli tlitleis

}1 i\; 4.") Vict. c. I'i, s. :iH, and soineuliat troin tlieconespoiid-

•VJ A ij'.i Viet. c. 7, s. 11. iuji section of tlie Act of iHfi'J.

(/>) Exp. lleyu.OCh. D.:«2. (<)Coll)ioii /•. Travels, 12

See Exp. Abl)ott, lo Cii. D. C. U. N. S. IHI ; Davies r.

447, hut see s. 11, par. 2, of Fittoii, 2 Dr. .t War. 220.
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1891 (n). A milwjiy eoinpany, prevented from raising'

money by loan, may yet procure money by a sale ot

a i)ortion of its rolling stock for the sum which it

requires, retaining the stock by hiring it for a term,

on payment of an annual sum which repays the

purchase-money with interest (h).

A warrant of attorney which authorised the issue

of a writ of sequestration on a rectory as often as an

annuity granted by the incumbent was in arrear,

would be invalid; for this would amount to a

charging of a benefice to i)ay the annuity, contrary

to the Act of the 13 Eliz. c. 20 (c). But wh'^re tlw

warrant of attorney purporte ' +o be merely to secure

the payment of an annuity mentioned in a bond
which had l>een given for its payment, the Court

refused to set aside the judgment entered up on the

warrant, as it was not a charging of the benefice

;

although it appeared, by affidavit, that the object of

the parties was, that the judgment should enal)l<'

the annuitant to obtain a sequestration of tlic

grantor's living, if the annuity should fall into

arrear (d). The Act which required that all bills of

sale of personal chattels should be registered within

All. G73; Saltmarshe /•. Howett,

1 A. & E. 812.

('/) Colebrook /•. Layton. 4

n. .<; Ad. 578. Coiiip. Doe /•.

Carter, 8 T. R. 300, and .U-Hi ic.

r. Alexander, 8 H. L. 594, hiip.,

pp. 171, 178.

{a) 54 A 55 Vict. c. H, s. 1,

sub-s. 1 ; Ludlow i: Pike,

[11)04] 1 K. 13. 531.

{/>) Yorksliire Railway \Va-

Kon Co. /. Maclnre, 21 Cli. D.

309.

{c) F!i-lit r. Salter, 1 B. .t
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twenU-one days from execution, on pain of being

void against creditors, was held not to invalidate an

arrangement by which a fresh bill of sale was to be

given every twenty-one days, and none were to be

registered until the debtor got into difficulties.

Although such an arrangement was considered to

be detrimental to the interests of the revenue, and

to 1)3 calculated to defeat and delay creditors, and

so was contrary to the general policy of the Act,

since it left the debtor apparently the owner of

property which he had transferred ; it was held not

to be prohibited by its language, and the last bill

of sale, which was duly registered, was held valid

against an execution creditor (o).

It has been found necessary to sutler an evasion

or breach of an Act, where intolerable inconvenience

would otherwise result. Though the 38 & 84 Vict,

c. 97, s. 17, enacts that no document which is not

properly stamped shall be receivable in evidence,

and (s. 54) that a person who receives a bill of

exchange or cheque not duly stamped cannot recover

upon it, or n^.ake it available for any purpose what-

ever ; it has been held that if the cheque sued upon

has a stamp sufficient on its face, the fact that it

was post-dated to the knowledge of the holder, and

{(() Sniale /•. Bmr, L. R. 8 L. R. 20 Eq. 7HG ; Ramsilen /•.

C. P. G4. Conip. Exp. Cohen, Liiptoii, E. R. U Q. B. 17.

L. R. 7 Ch. 20 ; Exp. Stevens,
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SO was not sufficiently stamped, did not affect its

admissibility in evidence ; on the ground that i\

different decision would have introduced the

greatest difficulty in the administration of justice,

involving an interruption of the trial by collateral

inquiries as to facts accompanying the giving of the

instrument (>i).

lljl

SECTION II.— COXSTHUCTIOX TO PREVENT ABUSE OF

POWERS.

On the same genera princii)le, enactments which

confer powers are so construed as to meet all

attempts to abuse them, either by exercising them

in cases not intended by the statute, or by refusing

to exercise them when the occasion for their exer-

cise has arisen (/>). Though the act done was

ostensibly in execution of the statutory power, and

within its letter, it would nevertheless be held not

to come within the power, if done otherwise than

honestly, and in the spirit of the enactment. For

instance, the power given by Bankrupt Acts to a

majority of creditors to make arrangements with

their debtor, which were made by statute binding on

ia) Gatty r. Fry, 2 Ex. D. 715. But coiiip. Clarke r.

2G.j. See ^j<-<- Blackburn .I. ill Roche, 3 Q. B. D. 170.

Austin c. Bunyard, (5 B. & S. (b) See per Turner L.J.

087 ; Royal Bank of Scotland in Bidduipli c. St. George's

c. Tottenhani, 1894] , 2 Q. B. Vestrv, 38 U ,J. Cii. 411.
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the non-assenting minority, would not be validly

exercised so as to have this binding effect, if the

conduct of the majority were tainted with fraud ; or

even if, from motives of benevolence, the majority

had agreed to a composition disi)ro})ortioned to the

assets (a). So, the creditor who voted for a com-

position with his debtor under the I'ilUh section of

the Bankruptcy Act of 18()t), was bound to vote bona

tide for the benetit of the cr«>ditors ; and if it aj)-

])eare(l that he gave his vote for the benetit of the

debtor, and not for that of the creditors, it would

have been rejected (/<). Malpractice by the debtor

in obtaining a single vote sufficed to vitiate a

creditor's resolution for liquidation by arrangement,

nnder the Bankruptcy Act of IHtiO (< ).

Where, as in a multitude of Acts, something is

left to be done according to the discretion of the

authority on whom the power of doing it is conferred,

the discretion must be exercised honestly and in the

spirit of the statute, otherwise the act done would

not fall within the statute. " According to his

'•discretion," means, it has been said, according to

the rules of reason and justice, not private opinion (</)

;

io) Exp. Coweii, L. R. 2 Cli. Ball, 51 L. J. Cli. 91 1.

jd:}, see per Lord Cairns, o70 ;

Hxp. Russell, L. R. 10 Cli.

2'>r)
; 7.V Page, 2 Cli. D. 32:J

;

/.'- Tenell, 4 Cli. D. 293 ; Exp.

Aaronson, 7 Cli. J). TKJ ; Exp.

{!>) Exp. Cohl). L. a. M Ch.

72'/.

((•) Ju ikimi 7 C. D. 719.

id I Rooke's Cast, ') Rep.

lOOa : KeighlfN s Case 10 Rep.
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according to law and not liunionr ; it is to be, not

arbitrary, vague and fanciful, but legal and regular ((/);

to be exercised not capriciously but on judicial

grounds and for substantial reasons (//). And it

must be exercised witbin tlie limits to wbicb an

honest man competent to the discharge of his ofiice

ought to contine himself (r) ; that is, within the

limits and for the objects intended by the Legis-

lature. These dicta may be summed up in the

statement of Lord Esher that the discretion must be

exercised without taking into account any reason

which is not a legal one. If })eoi)le who have to

exercise a public duty by exercising their discretion

take into account matters which the Courts consider

not to be proper for the guidance of their discretion,

then in the eve of the law thev have not exercised

their discretion (d).

Thus, it was long ago settled that the power given

by the 43 Eliz. to the overseers of parishes to raise

a poor rate by taxation of the parishioners in such

competent sums as they thought fit, did not authorise

140a; r.fi. /•. liuiU- R. Co., L.

R. () C. P. 57(), prr Willes .1.

(a) Per Lord Mansfield in

R. V. Wilkes, 4 Burr, l> J27
;

and^fcr Lord Halshury L. C.

in Sliarp c. Wakefield,
,.

! 1891]

A. C. 173.

(/>) I'n- .lessel M.R. in 7.',-

Taylor, 4 Ch. 1). KiO ; andjxr

Lord Hlacklnu'ii in Doherty c.

AUman, 3 App. 7-^S.

((•) Per Lord Kenyon in

Wilson r. Rastall, 4 T. R. 7-")7

:

R. V. Audly, Salk. 526 ; R. <

.

Wavell. 1 Doug. 115.

(//) R. c. St. Pancras, 24 (,».

B. ]:>. at p. 375.



TO PREVENT A3USE OF POWEHS. 189

an arbitrary rate on each parishioner, but required

that the rates should be equal and proportionate to

the means of the contributors (n). So, the Highway

Act, 5 & () Will. IV. c. 50, which provided that if

any complaint was made against the road surveyor's

accounts, the justices at special highway sessions

should hear it, and " make such order thereon as to

"them should seem meet," would not authorise

them to allow illegal expenses, such as a charge for

the use of the surveyor's horses, contrary to s. 40,

which are expressly forbidden to be incurred at

all (h). So, overseers, who are required by the 3 «t 4

Vict. c. 61, to certify whether applicants for beer

licenses are real residents and ratepayers of the

parish, are not entitled to refuse the certificate on

the ground that in their opinion there are already

too many public-houses, or that the beer-shoj) is not

required. They have no right to shut their eyes to

the facts, and to refuse to certify, when they are

satisfied that the applicant possesses the qualitica-

fions required by the Act((). Under an enactment

that no license should be refused by justices except

on one or more of four specified grounds, it was held

(a) Eably's Case, 2 Bulstr.

354 ; Marshall r. Pitman, 9

Bing. 595. See Jones r. Mer-

sey Docks, 35 L. J. M. C. 1

:

•md Whitchurch v. Fulhain

Board, L. E. 1 Q. B. 233.

(6) Barton r. Piggott, L. E.

10 Q. 3. 86.

(. ) R. c. Withyam, 2 Com.

Law Eep. 1657 ; conip. B. v.

Kensington. 12 Q. B. 654.
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that justices, in refnsinor, were bound to state on
which of the j^'rounds they based their refusal, as

otherwise they might, in abuse of their powers,
refuse on other grounds than those to which thev

were limited {<i). The power to take certain lands
for the i)ur[)ose of their undertaking, given to railway

comi)anies, constitutes them sole judges as to

whether they will take the lands, but they must act

bona fide for the i)urposes authorised by the Act,

and not for a collateral pur})ose {h).

Although where the discretion has been settled by

practice, it seems right that this should not be

dei)arted from without strong reason (c)
;

yet in

cases where a statute confers a discretionary power,
an exercise of it in the fetters of self-imposed rules

of practice, purporting to bind in all cases, would
not be within the Act (</). Thus, where an Act gave

the Court of Quarter Sessions power, if it thought

tit, to give costs in every poor law appeal, it would
be bound to exercise a fair and honest discretion in

each case, and would not be entitled to govern itself

by a general resolution, or rule of practice, to give

(a) 32 & 33 Vict. c. 27, s.

H ; R. V. Sykes, 1 Q. B. D. 52
;

Exp. Smith, 3 Q. B. D. 374.

See Exp. Gorman, [1894] A.

C. 23.

(b) Stockton Rv. Co. v.

Brown, 9 H. L. C. 24G ; Lewis

c. Weston Loc. Bd., 40 Cli. D.

55; Stroud v. Wandsworth
Board of Works, [1894] 2 Q.

B. 1 ; Tracey v. Pretty, [1901]

1 K. B. 444.

(c) 2 Inst. 298. See R. c.

Chapman, 8 C. & P. 558.

{(1) See Attnrnoy-Gcneral r.

Emerson, 24 Q. B. D. 56.
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nominal costs in all cases (a) ; for this would be in

effect to repeal the provision of the Act. So, a

licensing Act, which empowered justices to grant

licenses to innkeepers and others, to sell liquors, as

in the exercise of their discretion they deemed

pi-oper, woul<^ not justify a general resolution to

refuse license^ in a certain locality (/>), or to i)ersons

who did not consent to take out an excise license for

the sale of spirits, in addition to the license for the

sale of beer ((•).

80, where a similar Act, after fixing the hours

within which intoxicating licpiors might be sold,

authorised the licensing justices to alter the hours

in any particular locality, within the district, re-

quiring other hours ; it was held that they had no

right to alter the time in every case by virtue of a

general resolution to which they had come {d). And

though their resolution was limited to a portion of

the locality, yet as this portion comprised every

licensed house of the whole district, the limitation

was regarded as a mere attemi)t to evade the Act.

The statute required them to decide, in the honest

and bona fide exercise of their judgment, what

(a) E. V. Merioneth, 6 Q. B.

163 ; R. V. Glamorganshire, 1

L. M. & P. 336 ; comp. Free-

man V. Eead, 9 C. B. N. S.

301.

(6) R. r. Walsall, 3 Com.

L. R. 100.

(<•) R. V. Sylvester, 2 B. &

S. 322.

{(1) Macbeth /•, Ashley, L, R.

2 Sc. App 352.
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particular loealitit^s required other hours for opening

and closing, than those sixn-ified ; and they vveri-

hound to satisfy themselves that the special circum-

stances of the particular locality, which they took

out of the general rule laid down hy Parliament,

required that the exception should he niade(//).

The statute had laid down a general rule, and pei--

mitted an exception ; but here the exception had
swallowed up the rule ; and that which might fairly

have been an exercise of discretion, became no

exercise of the kind of discretion meant by the

Act (//).

vmm

{(i) See the judfjment of (b) Per Lord Cairns, Id.

Lord Selborne, 2 Sc. App. 359. 357.



CHAPTER V.

SKCTION I.—PRKKt'MI'TIONS A(JAINST OlSTIXr, KSTA-
BLISHKn, AND (HKATI.VJ NKW JrUIHDICTIOXS.

It is, perhaps, on the «enenil presumption a^'iiinst

an intention to disturh the estahlished state of the
law, or to interfere with tlie vested ri^dits of the
stil)jeet (a), that the strong leaning now rests against
eonstrning a statute as ousting or restricting the
jurisdiction of the Sujjerior Courts ; altliough it may
owe its origin to the pecuniary interests of the
Judges in former times, wlien their emoluments
depended mainly on fees (h). It is supjmsed that
the Legislature would not make so important an
innovation, without a very explicit exi)ression of its

intention. It would not he inferred, for instance,
from the grant of a jurisdiction to a new trihunal
over certain cases, that the Legislature intended to

deprive the Superior Court of the jurisdiction wliicli

it already possessed over the same cases. Thus, an
Act which provided that if any question arose U])on

(a) See Jacobs r. Brett, Scott /•. Avery ; Tredwen /•.

L. R. 20 Eq. 1. Holnian, 1 H. & C. 72 ; Ed-
(h) Per Lord Campliell in wards r. Aberayron Insurance

Scotl /•. Avery, o H. L. 811. Soc, 1 g. J3. D. 563; Dawson
Ho in construinf,' contracts, i: Fitzgerald, 1 r:x. D. 257.

I.S. 13
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taking a dish-ess, it should l)e determined hy a coin-

inissioiier of taxes, would not therehy take away the

jurisdiction of the Superior Court to try an action

for an illegal distress (/*). Nor would that Court he

ousted of its preventive jurisdiction to stop l)y

injunction the misapplication of poor rates, hy the

power given to the jmor lawconnnissioners hy statute

to determine the propriety of all such expenditure (/>).

It did not follow in either case, th'it hecause authority

was given to the connnissioners, it was taken away

from the Court.

Acts which give justices and other inferior

trihunals jurisdiction in certain cases, not only are

understood, in general, when silent on the suhject.

as not affecting the power of control and supervision

which the Superior Court exercises over the pro-

ceedings of such trihunals ; hut they are even strictly

construed when their language is douhtful. Thus,

enactments to the effect that " no Court shall

" intermeddle " in the cases (c), or that the caseshiill

he " heard and finally determined " helow (J), would

((0 43 (Jeo. III. c. 99;

Shaftesbury r. Russell, 1 B. it

C. GG() ; see also Roclulale

Canal Co. r. King, 14 Q. B.

122.

{Ii) Attorney - General /'.

Southampton, 17 Sim. 0. See

Birley i". Chorlton, 3 Beav.

499; Smith /•. Whitmore, 1

Ileni. »t ^r. 070.

{() R. r. Moreley, 2 l^iiii.

1041.

01) R. i: Plowrif,'ht, 3 Mod.

95 ; 2 Hawk. P. C. c. 27, s, i:).

See Jacobs /•. Brett, L. R. i^t)

Eq. 1 ; Chambers i: (Ireen, hi.

oij'I ; llauus /•. PavL'lcy, 1 ('

P. D. 418 ; Briil^'e /•. Brantli.
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not l)p construed as prohibiting such interference;

nn<] enactments which expressly provide that such

proceedings shall not be removed by certiorari to the

Superior Court have no application when the lower

tribunal has overstepped the limits of its jurisdiction

ii» making the order (a), or is not duly constituted (/*)
;

for the j)rohil)ition obviously applied only to cases

which had been entrusted to the lower jurisdiction
;

or where the party who obtaine<l the order, obtained

it l)y fraud («).

The saying has been attributed to Lord Mansfield

tiiat nothing but express words can take awav the

jurisdiction of the Su[)erior Courts (</) ; but it may
certainly be taken away also by implication (<).

Thus, a provision that if any dispute arises between
a society and any of its members it shall be lawful

1.1. 633 ; Clmdwick i: Ball, 14

Q. 13. D. Hoo.

(<t) E. t: Deilnshire, 2

Keny. 290; R. r. Somerset-

shire, o B. .t C. 816; R. /•.

St. Albans, 2: L. J. M. C.

142; R. /. Wood, o E. .t B.

49; R. i: S. Wales R. Co.,

i;} Q. H 988 ; lie Penny, 7

i;. .t ]'.. 660; R. r. Hyde, 7

K.A I).8.59n, Exp. BradlauKii,

•i Q. B. D. .509.

(/>) R. /•. ( heltenham, 1 Q.

ii. 467.

((•) R. /•. Canibndf,'e, 4 .\. .t

E. 121, jirr Lord Dennian
;

R. /•. (iillyard, 12 Q. B. o27
;

Colonial Bank r. Willun, L. R.

o P. C. 417.

(<l) R. /•. Abbot, Doug. '>'}:].

{e) Per Asliurst J. in Cates
/•. Knight. 3 T. R. 442, and
Shipnian /•. Henbest, 4 T. R.

116; jtnJessr] M.R. in Jacobs
/•• Brett, L. R. 20 Eq. 6

; per
Pollock B. in Oram /•. Brearey,

2 Ex. D. 346; and see Chad-
wick /•. Ball, 14 Q. B. D. H-j',.

which overrules the last case.

l;3—

2
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to refer it to arbitration, ousts the juriwliition of tlu*

Courts over such disputes («»). It is obvious that tiie

provision, from its nature, would be superfluous and

useless, if it did not receive a construction wliicli

made it compulsory, and not optional, to i)roceed by

arbitration. On similar grounds it was beld ''i ; 'o

action lay in the Superior Courts on a Coirty i ).irt

judgment. The provisions made by t' < « i,iii\

Court Act for enforcing such judgment; " il ' 1

been defeated, if the jurisdiction ol t.i , n,

Courts to entertain such an action '. ^^ :i i

ousted (/»).

Where an Act vested in the trustees of ,\

society all its money and effects, and the i !

' t

bringing and defending actions touching the property

and rights of the society, and, after enabling tbeni

to lend money under certain circumstances, and to

take notes for such loans in the name of their

I

'

I(>;M1

(rt) Crisp r. Bunbury, H Biiif,'.

3i)4 ; and see Marshall /•.

Nicholls. 18 Q. B. 882; Boy-

field i: Porter, 13 East, 200

;

Exp. Payne, 5 D. & L. 679

;

.\rniitage i: Walker, 2 K. & .1.

211; Reeves /•. White, 17 Q.

B. 995 ; Iluckle r. Wilson, 2

C. P. I). 410; Wright i:

Monarch Investment Soc., 5

Ch. D. 726; Hack /•. London

Piovideul Bklg. Soc., 23 Ch.

D. 103 ; Municipal Bldg. Soc.

V. Kent, 9 App. Cas. 260.

Coinp. Rochdale Canal i: Kiii^',

14 Q. B. 122.

(h) 9 (t 10 Vict. c. Do;

Berkeley /•. Elderkin, 1 E. it

B. 805 ; see .\ustin r. Mills 'J

Ex. 288; Moreton /•. Holt, 10

Ex. 707. Conip. Edwards v.

Coomhe, L. R. 7 C. P. '>VX

Under s. 151 of the County

Courts Act, 1888, a judgniont

may l>e removed in the iiiji"

Court.
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treasurer for the time being, to wei'iire repayment,

aiithoriHed a justice, at the suit of the treasurer, to

enforce payment hy distress ; it was hehl that tin-

treasurer was limited to that remedy («0. He had

no rights hut such as the statute gave him, and

therefore could not sue except in the nnmner

directed (/»). 13ut another Court held that the

trustees might sue on such notes in the Superior

''ourts((). Where an Act imposed penalties anil

jok away the certiorari ; and a suhsecpient one,

after increasing the penalties and extending the

restrictions of the first, provided that all *' the i»oweis,

•' provisions, exemptions, matters and things " con-

tained in the earlier should, except as they were

varied, be as effectual for carrying out the latter Act

us if re-enacted in it ; it was held that the clause

which took away the certiorari was incorporated in

the new Act, and consequently that the jurisdiction

of the Superior Courts was ousted (</).

Where, indeed, a new duty or cause of action is

created by statute, and a special jurisdiction out of

the course of the common law is prescribed, there is

no ouster of the jurisdiction of the ordinary CourtSj

foi hey never had any. Thus, where an Act created

(it) See also Dundalk R. Co.

/•. Tapster, 1 Q. B. 667. Comp.

Mulkeni r. Lord, 4 A. C. 182.

{b) Timms r. Williams, 3 Q.

li. 413 ; Prentice r. London,

L. R. 10 C. r. 679

(t) AlboL f. Pyke, 4 M. vt

CJr. 4'21.

(//) R. r. Fell, 1 B. it Ad.

.3vS0.

I-

mi
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penalties of ,t'50 and 410 ; and, after enacting that

the former should be recovered in the Superior

Courts, authorised justices to imjjose the latter, with

powers of mitigation ; it was held that the Superior

Courts had no jurisdiction in respect of the lower

penalty (rt). Where it was enacted, by the Metro-

polis Management Act, that the owners of the houses

which formed a street should pay the vestry the

estimated cost of paving it, and that the amount
should, in case of dispute, be ascertained by, and

recovered before justices; it was held that the

))ecuniary obligation and the mode of enforcing it

were so indissolubly imited, that no action lay against

a householder for his contribution (//).

The Nuisances Kemoval Act, 11 &: 12 Vict. c. I'I'S,

which enacts that if the owner of the offensive i)re-

mises does not remove the nuisance, the guardians

may do so, and that the costs and expenses incurred

by them shall be deemed money paid for the use

of the owner, and may be recovered as such by

tliem in the County Court, or before two justices^

was held to give exclusive jurisdiction to those

tribunals {<).

{(() Gates r. Knif;lit, 3 T. R.

442. Coinp. Shipman r. Hen-
best, 4 T. R. lOi); Leigh /•.

Kent. 3 T. R. 362; Ralls /•.

.\tt\v()0(l, 1 II. Bl. u4().

(/') IS 6i l<) Vict. c. 120:

St. Pancras /•. Ratteibuiy, 2

C. R. N. S. 477. See aUo

Rlacklmrii r. Parkinson, 1 Jl.

.'i ]:. 71.

((•) Ilt'i-tford I'liion /'. Kimp-

ton. 1 1 I'.K. 2'.t."».
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As it is presumed that the Legislature would not

effect a measure of so much imi)ortance as the ouster

or restriction of the jurisdiction of the Superior

Court without an explicit expression of its intention,

so it is equally imi)rohahle that it would create a new

jurisdiction with less explicitness ; and therefore a

construction which would impliedly have this effect is

to he avoided ; especially when it would have the

effect of depriving the suhject of his freehold, or of

any connnon law right, such as the right of trial by

jury, or of creating an arbitrary procedure (/«)• It

has been said that the words conferring such a

jurisdiction must be clear and unambiguous (/») ;

and that an inferior Court is not to be construed

into a jurisdiction (<•). An Act, for instance, which

in providing that compensation sliould be made to

all who sustained damage in carrying out certain

works, enacted that " in case of dis})ute as to the

"amount," it should be settled by arbitration, would

be confined strictly to cases where the amount only

was in dispute, but would not authorise a reference

to arbitration, where the liability to make any

('1} Wiuwickr. White, Bunb. Biiif,'. IMS. 8eo R. r. Cotton,

HM); Kite ami Lane's Case, 1 1 E. i^ E. 203; Exp. Story, 3

Jl. it C. 101, per Loitl Tenter- Q. B. I). IWJ.

tlen : il. /•. Baiues, 2 Lord

Kayni. 126!l, cited by Lord

Dennian in Fletcher r. Cal-

tiuop, (i Q. K HDl
; iK'i- liest

C .1. in Loiikt '•. Halcnnili. 4

(h) Per Keating J. in James

/•. H. W. U. Co., L. li. 7 Ex.

(() I'cr i-'ortcscue.I. in Pierce

/. I liii)|)cr, 1 Sirii. I(\0.
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compensation wus in dispute (/r). However, ertect

must of course l)e given to the intention, where the

Act, without conferring jurisdiction in express terni>.

does HO hy j)hiin and necessary impHcation. Thus.
an Act which, without expressly empowering im\

tribunal to try the offence, imposed penalties on iuiv

person who exposed diseased animals for sale, unless
he showed "to the justices before whom he is

"charged," that he was ignorant of the condition
oi !he animals, and gave him an apixnil if he felt

aggrieved "by the adjudication of justices," Wiis

construed as i)lainly giving justices jurisdiction over

the ofience (/>),

An enactment has been considered as grantiii</

jurisdiction by imi)lication, in a remarkable manner.
The 31 .t 32 Vict. c. 71, after reciting that it was
desirable that some County Courts should lia\f

Admiralty jurisdiction, and authorising the Queen
m council to confer such jurisdiction on any of

those Courts, emi)owered them to try certain classes

of cases over which the Court of Admiralty had
jurisdiction

; directing the judge to transfer aii\

case to the Admiralty, where the amount claimed

(<0 K. r. Metrop. Com
Sewers, 1 !:. & Jl (}<J4. Comp-
Bradloy r. Southiiiiipiun

Board, i E. .v n 1014 ; R. r.

Hursleni Bouid, 1 I], .v E.

1077.

{/<) Culleii /•. Triiiil,!,-. L. R.

7 0. B. 41(3 ; Jolinson r. Coliiii!.

LAI lOQ. B.544. See Stal.ir

/•. Dixoii, (i East, 1(!.'^
; ]{. /•.

Si. .James, Wesuiir., 2 A. i\: J',.

241 ; K. /•. Wuivfstersliiic '.

i:. iV; B. 477.



AciAlNsT ( HKATIN(i XKW .HHISDICTION. •201

excee<le(l £800. iiiid f^'iving also to the hitter Conrt.

in Jill cases, not only an appei;!. hut power to

transfer to itself any suit instituted in the lower

Court. By a su))i)lenientary Act passed in the

following session (32 »V ;}o Vict. c. 51), the County

Courts on which Admiralty jurisdiction had heen

thus conferred, were turther authorised to try any

claim arising out of any agreement made in relation

to the use or hire of any ship, or in relation to the

carriage of any goods in any; hip, where the claim does

not exceed loOO. The (ourtof Admiralty had no juris-

diction over these cases hefore the Act was passed,

hut it followed that in thus giving the County Court

this jurisdiction, the statute also gave, hy mere

implication, to the Admiralty Court, not only

appellate, hut original jurisdiction also ; hesides

introducing the anomaly of dealing with, small cases

on ditterent [irmciples of law from large ones ; while

the apparent ohject of the enactments was merely t(»

distrihute the existing Admiralty jurisdiction (a).

{,!) See Till' Aliiiii, 5 Ex. 1). G Q. H. 72!) ; Tlie Dowse, L. R.

•227; Evenud /. Iveiulu'l, L. K. 3 .\. .<; E. 130; Allen r. (iur-

jC. P. 428: Siiiipsoiw. Blues, Initt, (i Q. B. D. Kio ; R. /•.

L. R. 7 C. P. 2yU; (iiimiestad City of Lomlon .Tiulfie, 1SD2:

r. Price, L. R. 10 Ex. O'j

;

1 g. B. 273 ; Pu^sley .t Co. /•.

(Jauilet r. liiown, L. R. o p. C'. Ropkiiis v'c Co., _1H'J2 2 g. B.

134, aiul tiie cases there cited. 184; The Zeta, 1893 A. C.

Heu also Smith r. Brown, L. R. 4G8.
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SKCTION 11.—THE CKOWN NOT AFFECTED IF NOT NAMEI>.

On probaldy similar gronnd vests the rule com-

monly stated in the form that the Crown is not

l)()nn(l hy a statute unless named in it. It has heeii

said that the law is primal t'acic presumed to he

made for sul)jec-ts only (<0 ; at all events, the Crown

is not reached except hy express wortis, or hy neces-

siiiy implication, in any case where it would he

ousted of an existing i)rerogative or interest (/»). It

is ju'esumed that the Ijegislature does not intend to

deprive the Crown of any prerogativ<\ right or pro-

perty, unless it expresses its intention to do so in

explicit terms, or makes the inference irresistii)l<

Where, therefore, the language of the statute is

general, and in its wide and natural sense wouim

divest m- take awa\ any prerogative or right fmni

the Crown, it is construed so as to exclude tliat

elf"eet('i. "When the King has any prerogative

estate, right, title, or interest, he shall not he harred

of them hy the general words of an Art of l'arli;i-

ment (</i. Thus, the Land Transfer Art. ISUT. wliidi

(m Willion /•. BfikliM

,

riowd. -J.'JC) ; jiiT Cuy. in At-

t(iriif\ -( ifiU'ial /•. Doiiiilitsoii,

10 M. .V \V. 117.

<i', \\\>i. 11)1, Atlonu'x-

(iiMifial r. .\11m;{)(m1, Piuker, :i

:

llae. .\l). I'rcroniiilivc {M.)0'i .
;

r... l.iti. r.Ur. Cll;t. I'riTO-a-

ll\c. ;J,Si; ; XsciUIJill s Cust-.C'iii.

( ai'. 'y2{>
: ]iuf.:;jins c. ISan-

hridnc, Willt-, -211
. R. r.

Wrif-ln. 1 A. iV E. VU.

{() Hac-. .\1). I'lfioo. (l-:.) :,

CiDoke's Ca^r, Sliow. -lO^.

1(1) Ma^'<ialL'ii Colk'^L' (.'a>c,

1 1 l!.p. 711..
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vests the legal estate in the personal representatives

of a aeceasetl, does not hind th(> Crown, and the

legal estate in escheated land does not, under s. 1,

ve^'st in the Solicitor to the 'Ireasury as the Crown's

nominee (<i). And the con)pulsory clauses of Acts of

Parliament, which authorise the taking of lands for

railway or other purposes, such as are contained in

the Lands Clauses Act of 1H45, would not ai)ply to

Crown property, unless made so ai)plicahle in express

terms or hy necessary inference (/»). Noi' would a

provision in a local Act ordering that the revenue of

a corporation should he expended in a specitied way,

and "should not he applied for any other purpose

" whatsoever," take away the duty of paying income

tax to the Crown in the ahsence of express words to

that effect ((•). Again, as it is a prerogative of the

Crown not to pay tolls or rates, or other hurdens iu

respect of property, it was long since estahlished

that the Poor Act of Ehzaheth, which authorises the

imposition of a poor rate on every " inhahitant and

-occupier" of property in the parish, did not apply

to the Crown, or to its direct and immediate servants,

\\iiose occupation is for the purposes of the Crown

exclusnely, and so is, in fact, the occupation of the

down itself {<!). Thus, property occupied hy the

(«) (iO .^ 01 Vict. c. G5; ('iicktidd Board, 19 Beav. 103.

iliutU'v (In the tiooils of), (' } Mersey Docks r. Lucas.

isyj v. 40 ^ -^m'- ^'^''- ^'^^'

(/, S cv 9 Viet. c. JS: //<• ( - !
K'S^'. c. 2. /Vr Lord
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.servants of the Crown exclusively for public pur-

poses, as the Post Office («), the Horse Guards (/<),

the Admiralty ((•), by a volunteer corps ((/), and even

by local police (/), by the judges, as lodgings at the

assizes {/), by a county court (//), or for a sessions

house (//), or a jail (/), or by the commissioners of

public works and buildings in respect of a toll-bridge

Westbury ami Lord Cian- 1 Q. 13. 339.

worth ill Mersey Docks Co. r. (/) Hodgson /•. Carlisle, S

Came-oii, 11 H. L. 443 ; Am- E. & B. 116 ; Cooniber r. Berks

herst r. Soiiiniers, 2 T. R. 372 ; Justices, 9 App. Cas. 61.

R. V. Harrogate, 15 Q. B. 1012
; (;/) R. r. Mancliester, 3 Iv .v

B. 336.

(/() Nicholson /•. Holl)oiii

Assessment Committee, IS <^).

B. D. 161. But see \V..i

cestershire C. C. r. Woicfstcr

Union, [1897] 1 Q. B. 4M0.

(/•) R. /•. Shepherd, 1 g. I!.

170; Beds /•. St. Paul, 7 Kx.

650 ; (jambier r. Lydford, 3 l).

it B. 346. See the judgmenl--

of Blackburn J. and Lord

Cranworth in Mersey Docks

Co. f. Cameron, 11 H. L. 44.'i;

Leith Comm. v. Poor Inspec-

tors, L. R. 1 Sc. Ap. 17; Tuiiiii-

ciitTe I'. Birkdule, 20 Q. B. 1).

450; liray r. Lancashire .liis-

tices, 22 Q. B, D. 4H4; Durliam

C. C. /•. Chester-le- Street,

1 1891] 1 g. B. 330.

R. r. St. Martin's, L.R. 2 Q.B.

493.

(«) Smith r. Birmingham, 7

E, & B. 483.

{b) Amherst r. Sominers, 2

T. R. 372 ; R. /•. .Jay, 8 E. cv B.

469.

(c) R. r. Stewart 8 E. it B.

360.

(d) Pearson /•. Holborn

Union, |1893j 1 Q. B. 389;

but a volunteer drill hall is

not exempt rom the operation

of the sanitary provisions of

the Metro}x>lis Management

Act, 1855 : Westminster Vestry

r. lloskins, il899J 2 Q. B.

474.

d'] Lancashire /'. Siretfoid,

E.B. & E. 225. Conip. Showeis

/•. Chelmsford riiion, 1S<M
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of which they were in occupation as servants of the

Crown (ii), was hehl exempt from poor rate (/»). An()

property in the occupation of the sovereign wonhl.

also, not be liable to the common law burden of church

rates or sewers rate ; one reason assigned being that

tJK y could not be enforced (<). So, the Royal Dock-

yards at J)eptford were held not assessable to the land

*tax(</). The Crown is not bound by s. 150 of the

Public Health Act, 1875, and therefore is not liable

for the cost of paving a street on which property in

its occupation abuts (<). But if the tax attached to

the land, and not to its owner or occupier, this rule

would not be applicable ; and land charged with it

in the hands of a subject, would not become

exempted on vesting in the sovereign (
/).

On the same general principle, the numerous Acts

of rarliament which hav.'. at various times, taken

away the writ of certiorari, have always been held

not to apply to the Crown (;/». So, the 18 (reo. IL

((() R. /•. McCann, L. R. 3

Q. B. 677.

(/)) Comp. Bute /•, Giindall,

1 T. R. 338 ; R. /•. Ponsonl)\

,

3 Q. B. 14 ; R. r. Shee, 4 Q. B.

2: R. r. Stewart, 8 E. & B.

300. See Bro. .\l). Prero.-,'. du

Roy, 112; Kinf,' /•. Cook, 3

T. R. 519 ; Westover i: Perkins,

2 E. & E. o7.

(() Pcv Dr. Lushington in

Sniitli '•. Kfiits, 4 Haf,'-,'. 270

:

Attornov-(ieneral /'. Donald-

son. lOM. .<: \V. 117.

(</) .\ttorney - General r.

Hill. 2 M. it \V. 160.

(<) 3S .t 39 Vict. c. o") ;

liornsey l'. D. C. /•. Hennell,

[1902 2 K. B. 73.

{t; Colchester /•. Kewney.

L. R. 1 Ex. 3fiH.

(-0 See ex. nv. R. '•. Cumber-
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c. IH, s. 5, which liniitH the time for issuing' that

writ to six monthK from the date of the conviction y,i),

and the 12 il- 18 Vict. c. 4/5, s. 5, whicli authorises

the Quarter Sessions to give costs to the siucessfni

party in any api)eal (/>), do not apply to the ('rowii

<the prosecutor), hut only to the defendant. On tln'

same ground, it would seem, the 4 Anne, c. lO. s. 4.

which authorised a " defendant or tenant," with the

leave of the Court, to i)lead several matters, was

held not to extend to defendants in suits hy or on

hehalf of the Crown (*•); nor was the right of the

Crown as to proceedings in the Exchequer touchiii<,'

the revenue or property of the Crown, affected hy the

County Court, or Judicature, or Companies (lHVd\

Acts {t}). The Statutes of Limitation («•) nnd

JJankruptey ( /) have always heeii held not to hind

land, 3 B. i<: P. 354; R. /•.

Allen, lo East, 333; R. /•.

Jioulthee, 4 A. & E. 49H.

{<() R. r. Farewell, 2 Stra.

]'209; R. r. James, 1 East,

:W4n.; R. /•. Berkley, 1 Ken.

SO.

(h) R. r. lieadle, 2t; L. .1.

M. C. 111.

(() Altoniey-GeiUMiil /•. All-

jjood, I'jirker, :} ; AttDincv-

(ienoral /'. Doiuildson, 7 M. .V

W. 42-2. 10 M. .<; \V. 117; K.

/. Al)p. of York, Willcs, :.:J3
;

Hall /•. M.iuie, 4 A. \ i:. 2S:j.

{<!) Momitjoy /•. Wood, 1

II. .t N. .08 : Attoniey-(ieiu'riil

/•. Constable, 4 Ex. 1). 172;

Attorney-Cleneral r. Barker,

h. R. 7 Ex. 177: i.V Heidiv,

1) Cli. 1). 4()i>.

0') 11 Rej). OH!) and 741)
:

Ijand)ert r. Taylor, 4 B. .V ('.

138, fitli point ; Iliistonijei! /•.

R., 1 Q. B. D. 487, 2Q. B. D.

(){).

(0 Exp. Russell. 19 V.-s.

l(j;J; Exp. I'ostniaster-Gen., 10

Oil. I). .V,)0. See /,'r Tlionia^.

•Ji Q. B. I), .j.so.
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tlie down ; so, also, tht» Debtors Act of 1H(V.) (.«),

aiul the 5 Jt (i Kd. VI. c. Hi, against the saU- of

ollices (/'). The Interpleader Act was hehl not to

a\)\)\\ to cases where the Crown was interested u).

The provision of the Statute of Frauds, which nuide

writs of execution binding on tlie goods of the

judgment debtor only from the time of the delivery

of tlie writ to the sheriff for execution, was held not

to affect the earlier rule of law (which bound the

iTOods from the teste of the writ), where an extent

was issued at the suit of the Crown (</). The Statute

of Amendments of A Ed. III. st. 1, c. C*. which

provided that clerical errors in records should be

amended at once, without giving advantage to '• the

party
" who had challenged the misprision, did not

include the Crown ; for, it was said, it had never

been named " a party " in any Act of Parliament (<).

The Locomotives Act, IHCo, which regulates the

si)eed of locomotives on highways, does not bind

the Crown ( /).

(,() lie Sinitli. 2 Ex. D. 47.

{!>) Hufifjins /•. BanilniilKe,

Willes, 241.

((•) Candy /•. :Mau};liain, G

M. .^ Gr. 710.

(</) R. /•. Wynn, Buiil). 3i);

J I. r. Mann, 2 Stra. 754 ;
liur-

(Itn /•. Kennedy, 3 Atk. 73U ;

(lilos r. Grover, 1 CI. & F. 72

;

Ipponi i: Sunnier, 2 W. Bl.

1251 ; EclwaicU /-.R., 9 Ex.02s.

(<•) R. /•. Tuchin, 2 Lord

Rayni, 10(50. See also Tohin

c. R., 14 C. B. N. S. 505, and

Thomas r. R., L. R. 10 Q. B. 44.

(
/) 28 ^t 29 Vict. c. 83, s. 4.

Cooper /•. Hawkins, 1904 2

K. 15. 104. See also the Motor

Car Act, 1903 (3 Ed. VII.

c. 36, s. 16).



•208 INTKRPRETATION OF 8TATITEH.

TIh» Crown, however, is sufficiently niiine<l in a

stiitnte, witliin tlie nietinin^ of the niaxiin, when an

intention to include it is manifest. Yov instance,

the 20 it 21 Vict. c. 48, wliicli entitles (hy s. 2)

either party, after the hearing, hy a justice, of '* any

*' information or complaint " which lie has power to

determine, to apply for a case for the opinion of one

of the Superior Courts; and after authorisin<,' (hy

s. 4) the justice to refuse the application, if lie

deems it frivolous, provides that it shall never he

refused when nuide hy, or under the direction of the

Attorney-deneral, and directs (hy s. (i) the Sui)eri(>r

Court, not only to deal with the decision apiH'uled

against, hut to nuike such order as to costs as it

deemed tit, was held hy the (Queen's liench to

include the Crown, and to authorise an order a«,'ainst

it for the i)ayment of costs. The lan^'ua«,'e of the

2nd section was wide enough to include the Crown;

and as the 4th referred to the Crown as plainly as if

it had s))olven exi)ressly of Crown cases, the languaj,'e

of the (>th authorising costs was construed as apply-

ing to such cases also, as well as to cases hetweeii

suhject and suhject (a)' A Court of Summary
Jurisdiction has, hv reason of the Sunnnarv Juris-

diction Acts, power to award costs for or against the

.^^asss i^'2-:9^

'Sm raMi^a|

^H1^P!!^^^S

(o) Moore r. Sniitli, 1 E. it 409; Tennant r. Union Bank

H. oHT. See Theherge /•. of Canada, [1894; A. C. 31:

I-audrv, '2 A. C. 102, and Moses <•. Parker, 1896, A. C.

Cusliin;,' /•. Diipiiy, 5 A. C. 245.
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Crown in proceed in;,'s tiikrn under the Rt'Vi'nne

Acts {<!). But, although the Crown be named in

some sections, this does not necessarily extend to

it the operation of other parts of the statute (/>).

It is said that the rule does not apply when the

Act is made for the public good, the advancement of

religion and justice, the prevention of fraud, or the

suppression of injury and wrong (<•) ;
" for religion,

'justice, and truth are the sure supporters of the

" crowns and diadems of kings " (*/) : but it is

nrobablv more accurate to sav that the Crown is not

excluded from the operation of a statute wliere

neither its prerogative, rights, nor property are in

(piehtion. The Statute de donis (*•) ; the Statute of

]\[erton, against usury running,; against minors (m ;

the 52 Hen. III. c. 22 (Mavlbridge), against dis-

training freeholders to i)rodi;ce their title deeds (*/)

;

the 82 Hen. VIII., concerning discontinuances (//)

;

the 31 Eliz., against simony (/) ; the 18 Eliz. c. 10,

{(i) 11 & 12 Vict. c. 43, s. 18, Stra. 516; Bac. Ab. I'reiopi-

iV 42 & 43 Vict. c. 49, s. -M ; tive (E.) o.

Tliomas r. Pritchard, [19031 (r/) /) Rep. 141).

1 K. IJ. 209. (<•) 13 KJ. I- ;
^Viili<)^ /•.

{!>) Exp. Postmaster-General, Berkley, Plowd. 223 ; 11 Rep.

10 Cli. D. 595 ; Perry i: Eanies, 72a.

(/) 20 Hen. Ill, ; 2 Inst.
- 1891] 1 Ch. 658 ; Wheaton /•.

Maple & Co., [1893] 3 Ch. 48.

((•) Case of Ecclesiastical

persons, 5 Rep. 14a, Magdalen

College Case, 11 Rep. 701)-

7-ia; R. /•. Ahp. of Arniagli,

I.S.

89.

(f/)2 Inst. 142.

(/() 2 Inst. 681.

(() Co. Lilt. 120a, not.} 3.

14
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respecting ecclesiastical leases (a), were held to

apply to the Crowi , though not named in them (/<).

So, the 11 Geo. IV. & 1 Will. IV. c. 70, which was

passed for the hetter administration of justice, aii.1

enacted that writs of error upon judgments given in

any of the Superior Courts, should be returned to

the Exchequer Chamber, was held to apply to a

judgment on an indictment (r), and on a petition of

right {(I); although the Crown was not named or

referred to in the Act. No prerogative was affected

by this construction (/•). Although by common law

the Crown has power to dismiss at pleasure a civil or

military officer, a statute manifestly intended for

the benefit of officers, and inconsistent with such a

condition, restricts the power of the Crown (f).

The Crown can direct the Treasury Solicitor to

act for a subject in any matter in which the Crown
has an interest, and if he so acts he becomes the

solicitor for the subject and is entitled to recover

any costs awarded the subject, notwithstanding the

fact that he has no certificate under the Solicitors

Act in).

(a) 5 Eep. 14a; il Rep.

GGb ; R. r. Al)p. of Armagh,

Stra. 516.

(b) See Bac. Ab. Prerog.

(E.) 5.

((') R. r. Wright, 1 A. & E.

434.

((I) De Botle r. E., 13 Q. B.

364.

(c) Per Cur., Id. 379.

(/) Gould r. Stuart, [189G|

A. C. 575.

(<l) R. r. Archbishop ol

Canterbury, [1903] 1 K. J5.

289.



CHAPTER VI.

SECTION I.—PRESUMPTION AGAINST INTENDING AN

EXCESS OF JURISDICTION.

Another general presumption is that the Legishi-

ture does not intend to exceed its jurisdiction.

Primarily, the legishition of a country is territorial.

The general rule is, that extra territorium jus dicenti

impune non paretur; leges extra territorium non
obligant (a). The laws of a nation apply to all its

subjects and to all things and acts within its

territories, including in this expression not only its

ports and waters which form, in England, part of

the adjacent county, but its ships, whether armed
or unarmed, and the ships of its subjects on the

high seas or in foreign tidal waters, and foreign

l)rivate ships within its ports. They apply also to

n\\ foreigners within its territories (not privileged

like sovereigns and ambassadors) as regards

criminal (//), police, and, indeed, all other matters

exce])t some (piestions of personal status or capacity,

(a) Dig. 2, 1, 20.

(h) So that an American

commilting a crime in Holland

-.111(1 flying to England is re-

^'iirded as a Dutcii subject for

the purposes of extradition
; R.

/•. Ganz, 9 Q. 13. D. <J3 ; and

see Attorney-General /•. Kwok
Ah Sin«, L. R ;j p. C. 170;

The Indian Chief, .3 C. Rob. 12.

14-2
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in which, bv the comity of nations, the law of their

own country, or the lex loci actus or contractus

applies (<f). This does not, indeed, comprise the

whole of the legitimate jurisdiction of a State ; for

it has a right to impose its legislation on its subjects,

natural or naturalised (/>), in every part of the

world (() ; and on such matters as personal status or

capacity it is understood always to do so (d) ; but,

with that exception, in the absence of an intention

(a) See Niboyet /*. Niboyet,

4 P. D. 1, per Brett L. J. ;

San Theodora /•. San Theodora,

f) P. D. 79 ; Story, Confl. L. s.

100, et seqq. Conip. Worms
/•. De Valdor, 49 L. J. Ch. 261

;

Le Sueur /•. Le Sueur, 1 P. D.

139 ; Firebrace r. Firebrace, 4

P. D. 63 ; lie Goodman's

Trusts, 17 Ch. D. 266.

{(j) Co. Litt. 129a; Story,

Confl. L.s. 21 ; Sussex Peerage,

11 CI. & F. 85, 146; Mette r.

]\Iette, 1 S\v. & Tr. 416.

(c) Our law has at different

times made treason, treason-

felony, l)urning the Queen's

ships and magazines, breaches

oi' the Foreign Enlistment Act,

liomicide, bigamy, procuration

(see 48 & 49 Vict. c. 69, s. 2),

and slave-deahng, punishable

wlien committed l)y British

subjects in any part of the

world; also any offences com-

mitted by them on board any

foi'eign ship to which they do

not belong (30 & 31 Vict. c.

124) ; also, offences by them in

native states in India (33 Geo.

III. c. 52, s. 67), in Turkey,

China, Siam, and Japan (6 \ 7

Vict. c. 94, and 28 <<: 2')

Vict. c. 116) ; and in sonu^

parts of Africa, Australia, and

Polynesia (6 & 7 Will. IV. c. 57

;

24 ct 25 Vict. c. 31 ; 26 & 27

Vict. c. 35 ; 34 A 35 Vict. c. 8 : 9

Geo. iV. C.83 ; 35 it 36 Vict.c. 19).

{<!) See ex. gr. Brook /•.

Brook, 27 L.J. Ch. 401, 9 H.

L. 193; Story,Con^'. L. s. 114;

Lolley's Case, R. & R. 2:J7.

See also Story, Confl. h. s. 100

et seqq. ; Wheat. Eleni. liUei-

nat. L., pt. 2, c. 2, ss. 6, 7.
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clearly expressed or to be inferred either from its

language, or from the object or subject matter, or

history of the enactment, the presumption is that

Parliament does not design its statutes to operate on

them beyond the territorial limits of the I'nited

Kingdom (fO- They are, therefore, to be read,

usually, as if words to that effect had been inserted

in them(/;). Thus, a woman who married in

'

England, and afterwards married abroad during her

husband's life, was not indictable under the statute

of James I. against bigamy; for the offence w.'s

committed out of the kingdom, and the Act did not

in express terms extend its prohibition to subjects

abroad (0. But s. 57 of the Offences against the

Person Act, 1861, which enacts that " whomsoever

" being married shall marry any other person during

'' the life of the former husband or wife, whether the

*' second marriage shall have taken place in England

" or Ireland or elsewhere, shall be guilty of felony " :

extends to a second marriage celebrated beyond the

King's dominions {d). An act of bankruptcy by a

((() Rose r. Hiiuely,4Cranch,

241, per Marshall C.J. ;
The

ZoUverein, Swab. 96, i^cr Dr.

Lushington ; Cope /•. Doherty,

4 K. & J. 367 ; Poll /• Dambe,

[1901] 2 K. B. 579.

(h) Per Pollock C.B. in

Rosseter /•. Cahlmann, 8 Ex.

3G1 ; aiul jiri Cur. in The

Aniaha, 1 Moo. N. S. 471.

(t>) 1 Jac. I. c. 11 ; 1 Hale

P. C. 692 ; Macleod r. Attor-

ney-General for N. S. Wales,

[1891] A. C. 45u.

{,!) 24 it 25 Vict. c. 100;

Earl Russell's Case, [1901J

A. C. 446.
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British siil)ject committed ahroad, such as an assi^ni-
ment by a trader of all his effects, did not make l^ini

liable to the bankrupt laws until they were amended
by extending them expressly to acts^hether within
the realm or elsewhere („). But the power conferred
on the Court by s. 27 of the Bankruptcy Act, 1888,
to order that any person who, if in England, would'
be liable to be brought before it under the section,
shall be examined in Scotland or Ireland, " or in
" any other place out of England," does not extend to
places abroad which are not within the jurisdiction
of the British Crown (h) . A statute which authorised
a Court to make an order against a British subject
after he had been served with a sumn.ons, was held
not to give jurisdiction to make it when the service
had been effected abroad (r). But it has also been
held that a provision that service may be effected by
leaving the summons at the " last place of abode

"'

of the person to be served, is not to be interpreted
as meaning that the summons may be left at his last
place of abode in England, where he had subsequentlv
obtained a place of abode abroad ((/). The alle-'ed

(«) Inglis r. Giant, 5 T. R.

530
; Noiden /•. James, 2 Dick.

53:}. See G Geo. IV. c. 16,

s. 3 ; 32 A 33 Vict. c. 71, s. G

§2.

(/') 4G & 47 Vict. c. 52 ; h'c

Dnicker (Xc 2), [1902J 2

K. li 210,

(c) 7 & 8 Vict. c. 101 ; R. /•.

Lightfoot, 6 E. & B. H22

;

Berkley r. Thompson, 10 App.

Cas. 45.

i'l) 35 & 30 Vict. c. 65, s.

4 ; R. /•. Farmer, [1892] 1 Q.
B. 637. But aliter where lie

has not ohtaineJ a place of
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father of a bastard child who left Enf,'land before tli;'

child's birth and did not return till the child was more

than twelve months old, was held to have *' ceased

" to reside in England within twelve months after the

"birt'-i of such child," so as to give the justices

juris( -ction to adjudicate upon a summons*taken out

within twelve months after his return (u). Th(>

5 & (') Will. IV c. 03, which prohibits the sale of

liquids otherwise than by imperial measure, would

not be considered as affecting a contract between

British subjects for the sale of palm oil to be

measured and delivered on the coast of Africa (/<).

A different construction would have involved the

absurd supposition that tl e Legislature intended

that English subjects should carry English measures

abroad (<) ; besides setting aside, by a side-wind, the

general principle that the validity of a contract is

determined by the law of the place of its performance.

Under that general princii)le, any statute which

regulated the formalities and ceremonials of

marriage, would, in general, be limited similarly in

effect to the territorial jurisdiction of Parliament (*/).

But a different intention may be readily collected

from the nature of the enactment. The whole aim

al)ode al)roa(l ; R. r. Wehl),

189Gj 1 Q. B. 487.

(a) R. /•. Evans, [1896] 1

Q. B. 228.

{Ii) KossL'ter /•. Ciililiuiuni.

8 Ex. 301.

(c) Per Taike B., Id.

{(J) Scritnshire /'. Scnnisliii'c,

2 Hii^'f,'. Cons. ;W.J ; Stuiy,

Contl. 1.. s. 121.
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and object of the Royal Marriage Act (12 Geo. III.
c. 11), for instance, which was, according to the
preamble, to guard against members of the royal
family marrying without the consent of the
sovereign, and which makes null and void the
marriage of every descendant of George II. with-
out the consent of the reigning sovereign, would have
been defeated, if a marriage of such a descendant in
some place out of the British dominions had not
fallen within it. It was accommgly held that the
statute imposed an incapacity, which attached to
the person and followed him all over the world On ;

though the marriage were valid according to the law
of the country where it was celebrated (b). So, the
5 & 6 Will. IV. c. 54, which declared " all marriages
"between persons within the prohibited degree""
null and void, was held to create a personal incapa-
city in all British subjects domiciled in the United
Kingdom, though married in a country where
such marriages are valid (,). Where an English-
man, after marrying an Englishwoman in Eng-
land, became domiciled in America, it was held that
he continued subject to the English Divorce Act {,!).

(<i) The Sussex Peerage, 11 Story, Confl. L. s. 86, and also
Ci. & F, 8o. s. 100.

(/*) Swift i: Kelly, 3 Knapp, (d) Deck v. Deck, 29 L. J.

-^^- P. >r. & A. 129 ; see Bond r.

('•) Brook /•. Brook, 27 L. J. Bond, Id. 143.
Cii. 401 ; 9 11. L. 193. See
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The Fatal AccidentH Acts, 184(5 and 18()4, apply for

the henefit of the representatives of a deceased

foreigner, who while on the high seas in a foreign

ship suf tains a fatal injury owing to the negligence

of a British ship(<<)- The rule of the Education

Act, 1870, which vacates the seat at the board of

any member who has been punished with imprison-

ment for any crime, includes crimes committed

against the Crown out of England (h).

This wider effect has been given even to a criminal

statute, where such must have been manifestly its

intention. The 5 Geo. IV. c. 113, which made it

felony for "any person" to deal in slaves, or to

transport them, or equip vessels for their transport,

was held to apply to British subjects committing any

such offences on the coast of Africa, the notorious

scene of the crimes which it was the object of the

Act to suppress (c) ; if not in every other part of the

world also (</) ; though it was not in express terms

declared to be applicable abroad. As the Courts of

British Colonies were empowered by Act of Parlia-

ment to punish certain offences committed at sea

with, among other things, transportation, the Act

{<} R. V. Zulueta, 1 Car. it
(ii) 9 & 10 Vict. c. 93 ; 27 k

28 Vict. c. 95 ; Davidsson /•.

Hill, [1901] 2 K. B. 606.

(/*) 33 & 34 Vict. c. 75,

Sched. IL.Pt.L.r. 14; Cony-

beare r. London School Bd.,

[1H91] 1 Q. B. 118.

K. 215 ; Santos r. Illidge, 28

L. J. C. P. 317 ; overruled on

another point, 29 L. J. C. P.

348.

{<!) See per Bramwell B., 29

L. J. C. P. 352.
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which Jiholishod tnuisportation and Huhstitnted pcnul
servitude, was Ijeld to extend to the Colonies, thou^'li

it made no mention of them (a).

SECTION II.—PRKSl'MPTION A(JAINHT A VIOLATION oF
INTERNATIONAL LAW.

Under tlie same general presumption that the
Legislature does not intend to exceed its jurisdiction,
every statute is to l)e so interpreted and applied, as
far as its language admits, as not to he inconsistent
with the comity of nations, or with the estahlished
rules of international law (/<). If, therefore, it

designs to effectuate any such ohject, it must express
its intention with irresistihle clearness, to induce a
Court to helieve that it entertained it; for if any
other construction is possihle, it would he adopted,
in order to avoid imi)uting such an intention to the
liegislature |r). All general terms must he narrowed
in construction to avoid it (</).

For instance, although foreigners are suhject to
the criminal law of the country in which they connnit
any hreach of it, and also, for most purposes, to its

(«) 12 & IS Vict. c. 9(5; 20 Annapolis, Lush. 29.%

('•) Per Cur. in l'. S. r.

Fislier, 2 Cnmeli, 390, iunl

Murray /•. Cluuniinj; Jietsx , Id.

118.

(d) I'd Lord Stowell in Le
Louis, 2 Dods. 229.

.V 21 Vict. c. 3 ; K. /•. Mount,
L. K. G P. C. 283.

(/') Per Maule J. in Leroux
/•. J5ro\vn, 12C. B.801;Blunt-
sclili, Vooliierrecht, s. 847 [per

Dr. Lushiiifiton in The Zoil-

Vfrt-ii), Swal). [Hi anil Th
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civil jurisdiction, ii foifi^n sov«'n'i|^M,iui jinihassjulor.

the troops of a fort'i^'ii imtioi, and its (mhlio property

are, by tiie law of nations, not subject to tlieni (w),

and statutes would be read as tacitly end)()«lyinj,'

this rule. Hence whilst the and)assador of a forei<,'n

State is in this country, and accredited to the

sovereign, the Statute of Jjiniitations does not begin

to run against his creditors, as he could not be

served with [irocess during that period (/< . So, it is

an admitted principle of public law that, except as

regards })irates jure gentium, and, i)erhaps, nomadic

races and savages who have no political organisa-

tion ((•), a nation has no jurisdiction over ottences

connnitted by a foreigner out of its territory,

including its ships and wat is as already men-

tioned (<l) ; and the general language of any criminal

{(t) Wheat. Elfin. Int. L.,

l)t. 2, c. 2 ; ami see the cases

collected in the Parlenient

Ik'lfje. 5 P. D. 197 ; The

Constitution, 4 P. D. 39.

(//) 21 Jac. I. c. 16 ; 4 & 5

Anne, c. 16, s. 19 ; 7 Anne, c.

12, s. 3 ; Musuius Bey r.

(ladban, [1894] 2 Q. B. 352.

(i) See ex. gv. Ortolan, Dipl.

ck' la Mer, i. 285. By the 34 &

;i5 Vict. c. 8, otfences com-

mitted within twenty miles

fioni our West African Settle-

ments on British subjects, or

residents within tiiose settle-

ments i)y persons not the

sul)jects of anv civilised

power, are made ci>t;nisa>'U'

by the Superior C In of *

Settlements.

(J) Sup. 194. SecWhrat.- s

Elem. Intermit. L., pi. 2,

8, 9 ; The I'ai l.-ment livK

P. 1). 197 ; K. r. Andersu

E. 1 C. C. 161 ; K. /•. S.I,

Id. 264; R. /-.Carr, lOQ. B. f

76 ; R. /•. Lopes, Dears. I'i. H

525 ; R. r. Sattler, Id. ; ii. >-.

Li'slev, 1 Bell C. C. 220. S--
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statntp would bp ho restrietpd in construction ns not
to violate tluH principle. Thus, the 1» Geo. IV. c,

M, s. H (re-enacted l.y the 24 A- 25 Vict. c. 1(K), s.

10), which enacted that when any person, feloniously

injured abroad or at sea, died in England, or

receiving the injury in Kngland, died at sea or

iibroad, the offence should be dealt with in the
country where the death or injury occurred, would
not authorise the trial of a foreigner who inflicted a
wound at sea in a foreign ship, of which the sufferer

afterwards died in P^ngland OO- So, it has been
repeatedly decided in America that an Act of Congress
which enacted that any person committing robbery
in " any vessel on the high seas" should be guilty
of piracy, applied only to robbery in Americaii
vessels, and not to robbery in foreign vessels even hv
un American eitizen (/>). An Act of Parliament
which authorised the commanders of our sliij)s of

war to seize and prosecute " all ships and vessels
"

us to ships, the jiuljument of would seem for this reason to

Lindley J. in R. /•. Keyn, 2

Kx. D. 63.

((() R. V. Lewis, Dears. & B.

1H2
; and see R. /•. Depardo, 1

Taunt. 26 ; R. /•. De Mattos, 7

C. tt P. 458 ; Nga Hoong r. R.,

7 Cox, 489 ; R. /•. IJjornsen, 34

I.. J. M. C. 180. The 267th

section of tlie Merc. Shipping

Act of 1854, repealed hy the

Merc. Shipping Act, 1894,

have heen limited to British

suhjects; and s. 527; Harris

/'. Franconia, 2 C. P. D. 173.

{h) U. S. I'. Howard, 3

Wash. 340 ; U. S. r. Palmer,

3 Wheat. 610; U. S. /•. Klin-

tock, 5 Wheat. 144 ; U. S. /•.

Kessler, Bald. 15, cited liy

Cockhurn C.J. in R. /•. Keyn,

2 Ex. D. 172.
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t'li^iiged in tlu' slu\«' tiiuU', was constnird as not

int^'ndnl to aff«'i't any light or inton'st of fon-igiu'is

contrary to the law of nations (»/). TIioukIi Hi>«'alvinK

in jnst terms of indignation of t\w trathc in Imnian

Ix'ings, it spoke only in the name of the liritish

nation. Its prohihition of the trade as contrary to

the principles of justice, humanity, and sound [)()licy,

applied only to British suhjects ; it did not render it

unlawful as re«,'arded foreigners (/*). It was even

held that a foreigner who was not prohihited hy the

law of his own country from carrying it on, was

entitled to recover in an English Court damag«'s

for the seizure of a cargo of his slaves hy a B'itish

man-of-war ; for, our Courts heing oi)en to all ali«'ns

in amity with us, and the act of the man-of-war

heing wrongful, the only question was what injury

tiie plaintiff had sustained from it (r).

A British suhject is not empowered hy s. of the

Naturalisation Act, 1870, to hecome naturalised in

an enemy country during time of war, and the act

of hecoming naturalised under such circumstances

constitutes the crime of high treason (</).

(«) Le Louis, 2 Dch1>. 214 ;
(t) Madiazo /•. Willes, 3 13.

St. JuanNepomuceno.lHagf,'. i<; .Md. 353. See also Santos

205 ; The Antelope, 10 Wheat. /•. Illid;,'e, 6 C. B. N. S. H41.

GG ; see also E. /•. Sena, 1 Den. Conip. Forbes r. Cochrane, 2

104. Comp. Tlie Amedie, 1 B. it C. 448.

Acton, 240. ('0 33 & 34 Vict. c. 14 ;
R.

(/.) Per Best .7., 3 B. it Aid. /•. Lynch, [19031 1 K- B. 444.

358.
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Although a foreigner residing in England {,,) who
contracts debts, even abroad (h), and commits an
act of bankruptcy in England, would be liable to tiu^

English l)ankru])t laws
; he would not fall within

them if he connnitted the act of bankruptcy abroad,
although the enactment made it an act of bankrui)tcy,
whether committed " in England or elsewhere " (,')[

The rules of Court, 1883, directing how writs wer.>
to be served on persons sued in the name of their
iirm, did not give jurisdiction over foreign firms (J).

So an English Court would have no jurisdiction to
wind up a foreign company having no branch in

England (<'). And s. 2 of the Naturalisation Act,
(a) 46 & 17 Vict. c. 52, s. 6, Q. B. 304 ; Russell r. Camhe-

suh-s. 1 (d) ; lifl Norris, o M.
B. R. 11.

(h) Exp. Pascal, 1 Ch. D.
vJO'J.

(c) Cooke r. Vofjeler, [1901]
.\. C. 102 ; Exp. Blain, 12 Ch.
]). 522; lie Pearson, [1892] 2

g. B. 263 ; see also Exp. Smith,

oitod in Alexander /•. Vaughan,

1 Cowp. 402; Bulkeley r.

Scliutz, L. R. 3 P. C. 764;
J5ateman r. Service, 6 A. C.

••JH6
; Exp. O'Loghlen, L. R. 6

Cli. 406 ; Davis r. Park, L. R.

^ Ch. H62n.; Exp. Crispin,

L. R. H Ch. 374.

{(1) Order IX. r. 6 ; Western
Nat. Bunk r. Perez, [iHOIj 1

fort, 23 Q. B. D. 526 ; Dobsoii

/•. Festi, [1891] 2 Q. B. 92

;

Grant r. Anderson & Co.,

[1B92] 1 Q. B. 108. And se.'

Lysaght /•. Clark & Co., [1H91)

1 Q. B. 552 ; Heineniann /•.

Halle, [1891] 2 Q. B. 83 ; St.

Gobain Co. /•. Hoyerniann's

Agency, [1893] 2 Q. B. 96;

Worcester Banking Co. /•.

Firhank & Co., [1894] 1 Q. J{.

784; Mac Iver i\ Burns, [1895]
2 Ch. 630.

(e) lie Lloyd Italiano, 2!)

Ch. D. 219 ; Bulkeley /•.

Schutz,L. R. 3P. C.764;and
see Colquhoun r. Heddon, 25

Q. B. D. 129.
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1870, which enacts that " real and personal property

" of every description may he taken, acquired, held,

" and disposed of hy an alien in the same manner in

"all respects as hy a natural horn British suhject,"

has heen held not to entitle a will to prohate here

which was made hy an alien whose domicile of origin

was English, hut who was domiciled ahroad at the

tiiue of making such will and of her death, the will

having heen executed according to the forms required

hy English law, hut not in manner required hy th3

law of the country of her domicile ((f). And an Act

which gave the Court of Admiralty jurisdiction over

"all claims whatsoever " relating to salvage reward

for saving lives has heen held not to extend to the

salvage of life on a foreign ship more than three

marine miles from our shore (/<).

80, as it is a rule of all systems of law that real

property is exclusively suhject to the laws of the

State within whose territory it lies, anv Act which

dealt in general terms with the real estate of a

hankrupt or lunatic testator, for instance, would he

construed as not extending to his lands abroad (r).

{(() 24 & 25 Vict. c. 114
;

33 it 34 Vict. c. 14 ; Bloxain

r. Favre, 9 P. D. 130.

'{!>) 17 & 18 Vict. c. 104, ss.

45S, 476 ; The Jolianiies, Lusli.

LS2. But see Merchant Ship-

ping Act, 1894 (57 and 58

Vict. c. 60), s. 544, sub-s. 1

;

and The Pacific, [1898] P. 170.

((•) Selkrig /. Davies, 2

Rose, 311 ; Cockerell r.

Dickens, 3 Moo. P. C. 133.

See also Sill r. Worswick, 1

H. Bl. 665 ; Phillips r. Hunter,

2 Id. 402 ; Hunter /•. Potts, 4

T. R. 182 ; Be Blithman, L.
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m

or ill onr Colonies, unless it clearly iippeared tiiat

the Act was intended to reach them (a). But a

statute which imposed a stamp duty on all convey-
ances of land executed in England would obviously
not he so limited in construction (h).

It being also a general principle that personal
property has, except for some purposes, such as

probate [c), no other situs than that of its owner, the

right and disposition of it are governed by the law
of the domicile of the owner, and not by the law of

their local situation (d). The Bankrupt Acts, there-

fore, which affect an assignment of a bankrupt's
personal property, would properly be construed as

applying to such i)roperty elsewhe'-e (<).

When an Act imi)oses a burden in respect of

personal property, it would be construed, as far as its

language i)ermitted, as not intended to contravene
the general principle (/). Thus, the 3(5 Geo. III.

c. 52, which imposed a duty on " every legacy given

E. 2Eq. 23;FrekerCaibery,
IG Eq. 4G1 ; Waite /•. Bingley,

21 Ch. D. 674; Duncan ):

Lawson, 41 Ch. D. 394 ; lie

Hawtlioine, 23 Ch. D. 743;

Story, Confl. L. ss. 428, 551,

etc.

(") See lid Hewitt's Estate,

G W. K. 537. Conip. lie In-

ternat. Pulp, etc., Co., 3 Ch.

D. 594.

(h) lie Wright, 11 Ex. 45K.

(() .\nd see Hart /•. Her\vi;r,

L. R. 8 Cli. 860.

(</) Story, Confl. L. s. 37(5.

See ex. gr. lie ElHott, 39 W.

R. 297.

{c) See the cases cited sup.

lie Atkinson, 21 Cli. D. 100.

(/) See ex. gr. (irenfell r.

Inland Rev. Com., 1 Ex. D.

212.
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bv any "will of any person out of his personal

"estate," and the Succession Duty Act, 1(> &: 17 Vict,

c. 51, which imi)ose(l a duty on e\ery "disposition

"of property" hy which "any person" became

"entitled to any property on the death of another,"

were held not to a])ply where the deceased was a

foreigner, or even a British subject domiciled abroad,

though the property was in England {(t). But they

would affect personal property abroad, if the deceased

was domiciled in England, though a foreigner (/>).

Foreigners residing abroad but carrying on business

in England by agents obtaining orders in England,

are liable to income tax on profits so made (unless

all contracts for the sale and all deliveries of the

merchandise to customers are made in a foreign

country) (r), Schedule D of 16 c<: 17 Vict. c. 34,

(«) In He Bruce, 2 Cr. & J. 100. Coinp. The Attorney-

436; Arnold/'. Arnold, 2 Myl. General r. Caniphell, L. R.

A Cr. 250 ; Thomson /•. The 5 H. L. o24 ;
lie Cigala's

Adv.-Gen., 12C1.&F. 1; Wal- Settlement, 7 Ch. D. 351;

lace I'. The Attorney-General, Colquhoun r. Brooks, 14 App.

L. R. 1 Ch. 1 ; Hamilton r. Cas. 493. Comp. London

Bank of Mexico r. Apthorpe>

[1891] 2 Q. B. 378; San

Paulo Ry. Co. r. Carter, [1896]

A. C. 31.

{b) Attorney - General i\

Napier, 6 Ex. 217.

(() Pommery r. Apthorpe,

r)6 L. J. Q. B. 155 ; Werle r.

Culquhuun, 20 Q. B. D. 753 ;

15

Dallas, 1 Ch. D. 257. See

also Udney /•. East India Co.,

13 C. B. 733; Erichsen r.

Last, 8 Q. B. D. 414 ; Cesena

Sulphur Co. V. Nicholson, 1

Ex. D. 428; Calcutta Jute Co.

r. Nicholson, Id. ; Sulley r.

Attorney-General, 5 H. & N.

71 ; Ec Atkinson, 21 Ch. D.

I.S.
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imposin*,' lijibility to iissessmeiit or. personss resident

abroad, but deriving inotit from trade carried on in

this country. The Interpleader Act does not

empower onr Courts to bar the claim of a foreigner

. ^t ling abroad {a).

It is hardly n»'cessary to add, however, that if the

language of an Act of Parliament, unambiguously

ami without reasonably admitting of any otli(M'

meaning, applies to foreigners abroad, or is other-

wise in conflict with any principle of internatioinil

law, the Courts must obey and administer it as it

stands, whatever may be the responsibility incurred

by the nation to foreign powers in executing such u

law (h) ; for the Courts cannot question the authority

of Parliament, or assign any limits to its power (d.

They could not, therefore, properly put a construc-

tion upon a statute different from that which they

would otherwise give to it, merely because its

Grainger /•. Ciougli, 189(5]

A. C. 325.

((() Patoriii r. Campbell. 12

M. & W. 277 ; Lindsay r.

Barron, 6 C. B. 291. But see

Credits Gereundeuse r. Van

Weede, 12 Q. B. D. 179.

(i) Per Cur. in The

Marianna Flora, 11 Wheat.

40 ; The Zollvcrein, Swab. 96

;

The Johannes, Lush. 182

;

The Ainalia, 32 L. J. P. M. &

A. 191. As to the Hoverini;

Acts (39 & 40 Vict. c. :J(. ^

179, embodying the 16 \ 17

Vict. c. 107, s. 212), see l.c'

Louis, 2 Dods. 245 ; Churcii /•.

Hubbart, 2 Cranch, 187. Soc

also 2 & 3 Vict. c. 73.

(c) Comp. Bonham's Cust

,

8 Rep. 118a ; Day r. Savadi,'e,

Hob. 87 ; London (City of) /•.

Wood, 12 Mod. 688; 1 Kent

Couiui. 447.
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language woultl otherwise fail to give to a foreigner

the full advantage of the provisions of a treat)' («)•

The 4th section of the Statute of Frauds, which

enacts that " no action shall be brought" in respect,

among others, of contracts not to be performed

within a year, unless they be in writing, was

construed literally as regulating the procedure of

our Courts, and, therefore, as prohibiting a -uit on

a contract made in France and in accordan re witli

French law, but not in conformity with the for-

malities recpiired by our law (/>). But this con-

struction has been (piestioned (r)
;

and having

regard to the principle under consideration, the

enactment might reasonably have been confined to

those contracts which it was within the province of

Parliament to regulate.

SECTION III.—HOW FAR STATUTES CONFERRING RIGHTS

AFFECT FOREIGNERS.

It may be added, in connection with this topic,

that as regards the question how far statutes which

(a) He Californian Fig Syrup

Co., 40 Ch. D. 620.

(b) Leroux v. Brown, 12 C.

B. 801 ; recognised by Lush J.

and Mel lor J. in Jones /•.

Victoria Graving Dock, 2 Q. B.

D. 323.

(t) See Williams /•. Wheeler,

8 C. B. N. S. 299 ; Gibson /•.

Holland, L. E. 1 C. P. 8, p r

Willes J. ; and the notes to

Bii-kmyr r. Darnell, and

Mostyn i: Fabrigas, 1 Sni. L.

C. See also Story, Confl. L.

s. 285n., observing on Acebal

r. Levy, 10 Bing. 376.

15—2
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confer rights or privileges are to l)e construed as

extending to foreigners abroad, the authorities are

less clear. It has been said, indeed, tbat when
personal rights are conferred, and persons filling anv

character of which foreigners are capable are men-

tioned, foreigners would be comprehended in the

statute (/f). On the other hand, it has been laid

down that, in general, statutes must be understood

as applying to those only who owe obedience to the

Legislature which enacts them, and whose interests

it is the duty of that Legislature to protect ; that is,

its own subjects, including in that expression, not

only natural born and naturalised subjects, but also

all persons actually within its territorial jurisdiction
;

but that as regards aliens resident abroad, the Legis-

lature has no concern to protect their interests, any

more than it has a legitimate i)ower to control their

rights (/*). In. this view, it would be presumed, in

interpreting a statute, that the Legislature did not

intend to legislate either as to their rights or

liabilities; and to warrant a different conclusion,

the words of the statute ought to be express, or the

context of it very clear (r). On this principle,

(a) Per Maule J. in Jetfeiys per Lovd EsherM.R. in Colqii-

/'. Boosey, 4 H. L. 895.

(b) See j)cr Jervis C.J. in

Jefferys /:. Boosey, 4 H. L.

946
;
2)cr Lord Cianworth, Id.

955; per Wood V,C, in Cope

i: Dohertv, 4 K. & J. 367;

houn r. Heddon, 25 Q. B. D.

129. Conip. jjt;- Lord West-

liury in Routledfje /. Low, L.

R. 3 H. L. 100.

(f) Per Turner L.J. in (.'opL'

/•. Doherty, 27 L. J. Ch. 609.
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mainly, it was ht'ld that the Act of Anne, which

gave a copyright of fourteen years to " the author

"of any work," did not ai)i)ly to a foreign author

resident al)road {n). The decision would prohahly

have heen different if the author had heen in

England when his work was puhlished (/»). The

later Act, 5 & (> Vict. c. 45, which does not appear

to differ materially, as regards this question, from

that of Anne, was held to protect a foreign author

who was in the liritish dominions at the time of

puhlicationi.). It was held that a foreigner was

entitled to maintenance, and to gain a settlement,

under the poor laws {<!) . And it has heen decided thut

the i) iV 10 Vict. c. t)3, which gives a right of

action to the personal representative of a person

killed hy a wrongful and actionahle act or neglect,

extends to the rejjresentative of a foreigner who

has heen killed on the high seas, in a foreign ship,

in a collision with an English vessel (c).

On the other hand, it has heen held that the

7 cV 8 Vict. c. 101, which empowered the mother

of a natural child to sue its putative father for its

maintenance, did not extend to a foreign woman

(a) S Anne, c 10 ; .Tefferys (t) Routledge r. Low, ul)i

/•. Boosey, -1 H. h. Hlo ; dubi-

tante Lord Cairns in Rout-

ledge /•. Low, L. K. :} H. L.

100.

(h) I'd- Lord Cranworth, in

sup.

{(1) R. r. Eastbourne, 4

East, 103.

iV) Davidssonr.:f^in, ;i901]

2 K. B. 600

eftlrvs /•. Boosev, ubii sup.
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who had hecome pregnant in Enghmd, hut luul

given birth to the child abroad (x). Tlie history, as

well as the language of the enactment, showed that

the liability arose from the birth of the child in this

("juntry (//). In the converse case of conception

abroad and birth in England, the law would extend

to the mother 0). The benefit of those enact-

ments which, prior to the Merchant Shii)ping Act

of 1802, limited the liability of shipowners for

damage done, without their own fault, by their

servants, to other ships, was held not to extend to

foreign vessels ; one reason being that the object of

the Legislature, in giving such a privilege, was to

encourage the national shipping only, by removin<,'

the terrors of a liability commensurate with the

damage done(</). But they were held to protect a

British ship in a suit by a foreign ship, whether the

collision took place in British waters {<•) or on the

high seas (/).

In the latter case, the protecting enactment applied

in express terms to foreign as well as British shii)-

owners
; and though it would probably have been read

(a) E. /•. Blane, 13 Q. 13.

{b) Per Coleiidge J., Id.

773.

(c) Hampton /•. Eickard, 43

L. J. M. C. 133.

(d) The Carl Joliann, 1

Hagg. 113; Coptw. Doheity,

4 K. & J. 367 ; the Wild

Eanger, 32 L. J. Ad. 49. See

The Saxoniu, Lusli. 410.

(e) The General Iron Screw

Co. /". Schunnunns, 1 Jo. X

H. IBO.

(/) Tlie Ainalia, 1 Moo. N.

S. '^71.
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as if the words " witliin British jurisdiction " had heeii

nserted {«), if the Act had heeii considered as exceed-

ing the legishitive powers of rarlianient to control

the natural rights of foreigners, there was no such

.Microachnient in fact, in its full operation. For the

nature and measure of legal remedies are governed hy

the lex fori ; and it is no hreach of international law,

or any interference with the rights of foreigners, to

determine what redress is to he given to suitors who

resort to our Courts (/»). A foreigner, for instance,

was liahle to arrest in this country for a deht con-

tracted ahroad, though it would have exi)Osed him to

110 such peril there ; and he would he harred in our

Courts hy our Statute of Limitations, though he was

not hy the prescri])tion of his own country (<). The

provisions of the Admiralty Court Act of IWil, which

-Mve (hv ss. 4 and 5) to the Court of Admiralty juris-

(.«) See The DunilVies.Swal).

(h) TheAmalia, 1 Moo.N.B.

471 ; The Vernon, 1 W. Rol).

..Ki; Bank of U. S.r.Donnally,

s Peters, 361. See Jackson /•,

Spittall, L. R. 5 C. r. 542 ; he

Haney's Trusts, L. R. 10 Cli.

•21'); Chartered Merc. Bk. /•.

Netherlands Ste.-ni Navijj. Co.,

10 Q. B. D. 521 ; Jacohs r.

Credit Lvonnais. 12 Q. B. 1).

.)Hil.

(() l)e la Vej,'a c. Vianna,

1 B. i<: Ad. 2H4 ; Don r. Lipp-

niann, 5 CI. ^- F. 1 ; Gen. Steam

Navij;. Co. /•. (luillou, 11 M. it

\V. .S77 ; Lopez r. Bursleni, 4

Moo. B.C. 300; British Linen

Co. r. Dninnnond, 10 B. it C.

<)0:} ; Hul)er /•. Steiner, 2 l^inp.

N. C. 202 ; Finch /•. Finch, 45

L. J. Ch. SlU; Alliance Bank

r. Cary, 5 C. P. D. 429 ;
Re

Reuss Kostritz, 4i) L. J. P. &

M. 67 ; The Leon, 6 P. D. 148.
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diction over iu)y i-hiiins for the huildin^ of any ship,

and also for necessaricH HUi)i)Iied to any Khip elsewhere

than in the port to vvliicli she helon^s, unless the

owner he domiciled in England, were held to he con-

fined to Jhitish ships, on the ground of the inipro-

bahility that the Jiritish Parliament had intended to

legislate for foreigners in foreign ports (/f). Jint the

seamen of a ship of any nation are entitled to sue for

wages in the Admiralty Court, under the 10th section

of the same Act, which gives that Court jurisdiction

over any claim hy a seaman of any ship for wages {In.

It has heen held that as the English sailing rules avf

not binding on foreign ships on the high seas, ii

foreign shij) was [)recluded, in a collision suit, from

imputing to the ]iritish sliij) with which the collision

occurred, a breach of any of those rules ; on tiic

ground that it had no right to henefit hy rules b\

which it was not, itself, bound (r).

(o) The India, '.il L. J. P. M. 3H.

& A. D^'j,

{l>) The Niiiii, I.. K. 2 P. C. 9G.

((') Tlie ZoUvereiii, Swa



CIIAl'TEU VII.

SKCTION I.— HKlT(iNAN«Y—UKI'KM. I«Y IMl'MCATloN—

.\( IS IN. on INVOLVIN*!, TIIK NKiJXTIVK.

An antlior must In- supposed to hv fonsistci't witli

linnst'lf ; iiiul, tlicn fore, if in one place he iiiis ex-

pressed his niiiul clearly, it ouj^lit to he presumed that

he is still of the same mind in another jtlaee, unless it

dearly appears that he has ehanK«'d it (<'). In this

respeet, the work of the Le«,'islatnre is treated in the

same man .is that of any other author ;
and the

lan^'ua|,'e of » .ery eiuictmeiit nuist he s<> construed, as

far as possihle, as to he consistent wi. 'v other

which it does not in express terms modify oi |.eal(/0.

'Ihe law, therefore, will not allow the revocation

or alteration of a statute hy construction \vhen the

words may have their proper operation without it (< ).

But it is impossihle to will contradictions; and if the

provisions of a later Act are so inconsiste it with, or

repuj,niant to those of an earlier Act tn it the two

cannot stand together (<l) the earlier stands impliedly

(a) Putf.

(/») See ante, p. 48.

/'(;• Biidf,Miuin CT. in

iwMl /• Wvn. !4rK

12, S.9. Smith J. in Kutnev /•. Phillips,

,1891] 2Q. B. 267.

{(1) West Hain r. Fourth City

hv l^uildin-.' Society, [18921 1Kei

Baiiiiisler, 122. /Vr A. I,. Q. B. ()"j4.
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lepealt'd 1)V tlu» later (»«). I i»»^'«'s |»<)st«'ri<)r«'s prion's

foutrariiis ahrogant. I'lti duu' contvaria l«'j»»'s Hunt.

si'inix-r aiitii|ua' ol»roj^at nova (/').

A (]irt'«'r«'iUT. indred, has Ixtii said to «'\ist in

this r«'sp«'('t h«'tvv»'('ii tlio «'t1'«'rt of a saving' I'lausr

or «'Xc«'ptioii and a proviso in a statntr. AVIini

the proviso app«'nded to th»' (-nat'tin^ part is rr-

pugnant to it, it nnqnestionaldx n'peals tin- •inu'tinK

part(.); Imt it is said by Lord ('ok«' that when th«'

enactment and the savinj^ ehuise (whicli reserves

sonK'thing whieh wonld he otherwise inehided in

the words of tlie enacting part (</), are rep' »;iint—
as where a statute vests a manor in the Kin/ saving

the rights of all persons, or vests in him the manor of

A. saving the rights of A.—the saving clause is to l)e

rejected, because otherwise the enactment would have

been made in vain (('). One authority which he cites

for this i)roposition is the case of the reversal of the

Duke of Norfol !v's attainder, by an Act of Mary. That

Act declared that the earlier statute of 88 Hen.

VIII., which had attainted the Duke, was no Act, but

(«) Co. Litt 112: Sliep. (<) Attoniey - Cienenil /•.

Touclist. SH ; Grot. 1). 2, c. IG, Cliolsca Waterworks, Fitzg.

s. 4 ; Sims /•. Dout»hty, o Yes. lU^'j.

243 ; Constantine /•. Constan- (<l) Co. Litt, 47a ;
Shep.

tine, (i Vis. 100 ; Morral /•. Toiiclist. 7M.

Sutton, 1 I'hil. 533 ; IJrown /•. (<') -Mtoii Wood's Case, 1

(;. W. K. Co., 9 Q. B. 1). 753, Rep. 47. See Yarmouth r.

per Fieid .i. Si)iaiioii>, 10 Ch. D. 51K

(h) Li\ y, i). <», c. 34.
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utterly void, providing, liowi-vev. tlmt tliis rcvorsul

hIiouUI !iot trtke from the j^rantees of Ht'iiry Vlll. (»r

Kdward VI. any lands of the Duke whieli those Kiii«s

hiul granted to them ; and this i»rovision was hehl

inoperative to sav«' the rif^hts of the ^auiitees. Ihit this

ii'snlted, it is said. nf)t l)eeaiise the saving elanse was

repugnant to the emu-ting part, hut heeause the

latter, in dechiring the attainder .oid, in et!eet estah-

Hshed also that the lands of t'»e Duke had never

vested in the Crown ; that none, consecpiently, had

j'ver passed to the grantees ; and that there was thus

IK) interest to he saved on which the elaus«' could

operate (««)•

The illustrations given hy Coke are cases of con-

veyance of land; and the rule as regards the construc-

tion of repugnant passages in a convt-yance hy deed

has always heeii that the earlier of them prevails {!>).

But it nuiy he questioned whether there is any solid

ground for this distinction hetween a saving clause

and a proviso in a statute. The later of two passages

in K statute, heing the expression of the later inten-

tion, should prevail over the eailier ;
as it unques-

tionahly would, if il; were cmhodied in a separate

Act.

It has been held that where a statute merely

(u) NValsingham's Case, (l>) Co. Litt. 112 ;
Shep.

Plowd. 565; see Savinfjs In- Touelist. Hi; Cother r. Mer-

siitutioiw. Makin. 23 Maine, rick, Ilavd. 94; Furnivall r.

37(j. Coonibes, 5 M. iV Gr. 73G.
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re-enacts the provision of an earlier one, it is to lie

read as part of the earlier statute, and not of the

re-enactin<^ one, if it is in conflict with another

passed after the hrst, but before the last Act ; and

therefore does not repeal by implication the intei-

niediate one {a). AVhere a passage in a schedule

appended to a statute was repugnant to one in the

body of the statute, the latter was held to prevail (//).

Where (as often hap[)ens) a proviso is inserted to

protect persons who are unreasonably apprehensive

as to the effect of an enactment where there is really

no (piestion of its application to their case, the en-

actment is not to be construed against the intention

of the legislature so as to impose a liability ui)oii

people who were not so apprehensive (c).

When the later of the two general enactments is

couched in negative terms, it is difficult to avoid the

inference that the earlier one is impliedly repealed by

it. For instance, if a general Act exempts from

licensing; regulations the sale of a certain kind of

{(() ^[ol•isse r. Roytil Britisli

Bank, 1 C. B. N. S. HT, per

NVilles J., eitiiif,' Wallace /•.

Blackwell, -i Drew. o^H ; and

see R. /•. Dove, :3 h. Sc Akl.

59G.

{!>) H. /•. Baines, 12 A. .t E.

227 ; Allen /•. Flicker, 10 A. .t

E. 640, per Pattcson .T. ; R. /•.

Russell, 13 Q. B. 237; Dean

r. Green, 8 P. D. 79. See

Clarke /•. Gaut, H Ex. 2.")2.

.\s to Statutory Rules sec

Institute of Patent Agents /.

Lockwood, [1K94] A. C. 3()(),

ante, p. 75.

((•) West l^erby Guai'diaiw

/'. Metropolitan Life Assur

ance, 1H971 A. C. 647.
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beer, and a subsequent one enacts that " no beer
"

shall be sold without a license, it would obviously be

impossible to save the former from the repeal implied

in the latter (/(). The Highway Act which enacted

that " no action " for anything done under it should

be begun after three months from the cause of

action, was so clearly inconsistent, as regards actions

against justices, witli the 24 Geo. IT., which limited

the time to six months, that it necessarily repealed

the latter (/»).

But even when the later statute is in the aftirma-

tive, it is often found to involve that negative which

makes it fatal to the earlier enactment (<). The 8 »t 4

Will. IV. c. 74, which emi)0vvered a married woman

to dispose by deed of land which she held in fee,

])rovided she di<l so with the concurrence of her

husband, was impliedly repealed by the Married

Women's Property Act, 18H2, which emibles her in

general terms to dispose of all real property as if she

were a feme sole(f/). If an Act requires that a juror

shall have twenty pounds a year, and a new one

enacts that he shall have twenty marks, the latter

necessarily implies, on pain of being itself inoperative,

(c) Bac. Al). Stat. (D.)

;

Foster's Case, 5 Rep. 59. See

Lord Blackburn's judf,'inent in

(((; Read /•. Storey, 30 L. J.

M. C. 110 ; remedied l)y 24 &

25 Vict. c. 21, s. 3.

(b) 5 .V; () Will. IV. c. 50,

s. 109 : 24 Geo. II. c. 44, s. 8 ;

Rix r. Borton, 12 A. cV E. 470.

Garnett v. Bradley, 3 App. 966.

((/) 45 it 46 Vict. c. 75 ; Re

Dniiiiinond, [1891] 1 Ch. 524.
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that the earlier (|nalitit'ation shall not he neces-

sary, and thus repeals the first Act (^0- An Act

empowering a railway company to erect a station on

any scheduled lands within the limits of deviation

would override the provisions of the earlier Metropolis

Management Amendment Act, 1802, s. 75, which for-

hade the erection of huildings heyond the general line

of huildings in a street (/•). The 53 Geo. III. c. 127,

giving power to two justices to enforce the payment

of a church rate, when ts validity was undisputed

and the sum due was under ten pounds, provided

that where the validity was disputed, the justices

should forbear from adjudicating, and provided that

nothing in the Act should alter or affect the jurisdic-

tion of the Ecclesiastical Courts to decide cases

touching the validity of the rate, or where the sum

exceeded ten pounds, was held to repeal the juris-

diction of the latter Courts, where it was given to

the justices, the provisoes showed that an alterption

in the jurisdiction was intended (c). The 5 &: <>

Vict. c. 22, s. 16, which authorised the Secretary ot

State to remove to Bethlehem Hospital any prisonei'

(a) Jenk. '2ncl Cent. Case, 73;

1 Bl. Comm. 89.

{h) 25 & 2(5 Vict. c. 102,

s. 7o ; City & South Ijondoii

Ry. r. London C. C., [1H91J 2

Q. 1^. 5i3; London C. C. /•.

London Scli. Bd., [1H92] 2

Q. B. 606 ; Uckfield U. D. C.

/•. Crowhoroufjli Water Co.,

[1899] 2 Q. B. 664.

(t) Rickai-ds /•. Dyke, 3 (,).

B. 256; Ricketts r. Bodenhani,

4 A. (t E. 442.
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contined in the Queen's prison who was of unsound

mind, was held, as regards such ])risoners, to rei)eal

inipHedly the earlier enactment of 1 it '2 Vict. c. 110,

s. 102, which provided that a prisoner for deht of

unsound mind should he discharged after certain

incpiiries and formalities Oi). Where an Act of

Charles II. enahled two justices of the peace,

"whereof one to he of the (piorum," to remove any

person likely to he chargeahle to the parish in which

lie comes to inhahit; and another, after reciting

this provision, repealed it, and enacted that no

pe -son should he removahle until he hecame

cha.geahle, in which case " two justices of the

••peace' were empowered to remove him; it was

held thai the later Act dispensed with the qualifica-

tion of l)eing of the (piorum (/>).

The i)rovision of the 43 Eliz. which gave an appeal

wihout any limits as to time against overseers'

accounts, was impliedly repealed hy a suhse(pient Act,

which gave power to appeal to the next Quarter

Sessions {<).

The Nu'sances Removal Act of 1848, in providing

that the costs of ohtaining and executing an order of

justices under the Act against an owner of premises

((/) (ioi-e r. Grey, 13 C. B. seiitiente Cockburn C.J.

N. S. 13S. (c) 43 Eliz. c. 2, s. 6, and

(i) 13 & U Car. II. c. V2, 17 Geo. II. c. 38, s. 4 ; R. r.

and 35 Geo. III. c. 101 ; R. r. Worcestershire, 5 Man. & S.

Llaiif^iau, 4 B. iV S. 249, dis- 457.
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should be recoverable in the County Court, impliedly

repealed, as regards such cases, the enactment of the

Countv Court Act, that those Courts should not take

cognizance of cases where title to real property was

in (piestion ; for it would have been inoi)erative if

the Court could not decide the (piestion of owner-

ship (ii). So, where justices were empowered to

punish summarily acts of malicious damage to pro-

perty, except when done " under a fair and reasou-

"able supposition " of a right, it was held that this

proviso imi)liedly repealed, pro tanto, the general

principle wu.ch ousts the jurisdiction of justices

when a bona fide claim of right is asserted ; and

that the justices were not bound to abstain from

adjudicating until satisfied that the act had been

done under a fair and reasonable supposition of

right (//). So, where one Aoi empowered justices to

enforce the payment of costs given by the Queen's

Bench on appeal against convictions, except where

the party liable was under recognizances to pay such

costs ; and a later one authorised the Quarter

Sessions to give costs in "any appeal," to be

recovered in the manner provided by the first Act

;

it was held that the exception in that Act was

impliedly repealed, and that a distress warrant

had been })roperly issued against the party liable,

(a) ll.v 12 Vict. c. 1-23, s. 3,

ami 9 it 10 Vict. c. 9h, s. o8 ;

E. r. Hanleii, 2 E. it 15. 188.

(b) White /•. Feast, L. R 7

Q. B. 353.



REPEAL BY IMPLICATION. •241

though he was under recognizances {o). An order

iniide under the authority of the Judicature Act of

1875 enacting that the costs of all proceedings

in the High Court shall be in the discretion of

the Court, and that v.here an action is tried by a

jury, tlu> costs shall follow the event unless the

Judge, at the trial, or the Court otherwise orders,

was held to repeal so much of the Act of 21 Jac. I.

c. 10 as deprived a successful plaintiff of costs

in an action of slander when he did not recover

as much as forty shillings damages {h). An enact-

ment that the custos rotulorum shall nominate a iit

person to be clerk of the peace (juanidiu bene se

ffesserit, im])liedly repealed an earlier one which

authorised the appointment durante bene placito

;

for a grant under the former would be inconsistent

with one under the latter of the above Acts (r).

Where an Act made it actionable to sell a pirated

copy of a work with knowledge that it was pirated,

iuid a subsequent Act contained a similar provision,

liut without any mention of guilty knowledge, it was

lu'ld that the earlier Act was so far abrogattnl that an

action was maintainable for a sale made in ignorance

(a) ll.tl2Yict. c. 43,s.27;

llik 13 Vict. c. 45, s. 5; Free-

iiuuirRead,9C.B. N. S. 301.

(b) Garnett /•. Bradley, 3

App. 944 ; Rockett v. Clipping-

d-dh, fLSnn 2Q. B. 293. Sep,

also j)(;;- Jesoel M.R. iti Mersey

I.S.

Docks /'. Lucas, 51 L. J. Q. B.

IIG ; Gardner r. Whitford, 4

C. B. N. S. 665.

((") Owen /•. Saunders, 1 Lord

Rayni. 15S. See another illus-

t!-rttio!i in L'i' North Wales Ciun-

powderCo., 1 1892J 2 (^). B. 220.

16
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of the piracy ("). Where one Act imposed a penahy

of 5.S. for killing? or selUng a wild bird between

March and August, unless it was proved that th.'

bird had been brought from abroad before ^larch :

and a later one, after reciting that this enactment

was insurticient for the protection of wild birds

during the breeding season, imposed a ])enalty of

2().s. for killing or " possessing '' a wild bird between

February and July, it was held that the later Act

impliedly repealed the proviso of the earlier Act,

which admitted the excuse that the bird had been

imported {h). Where an Act required that a consent

should be given in writing attested by two witnesses.

and a subsequent Act made the consent valid if in

writing, but made no mention of witnesses, tins

silence was held to repeal by implication the pro-

vision which required them (<). The 1 Eliz. c. 1.

which empowers the Queen to authorise ecclesiastical

persons to administer ex officio oaths to supposed

offenders, was impliedly repealed by the 10 Car. 1.,

which took away the oaths {<!). Where an Art

(c) Cumbeiland r. Copelaiul,

1 H. A C. 194 ;
per Jeivis C.I.

ill Jefferys r. Boosey, 4 H. I..

1)43; andj^^T Lord WensUx-

dale in Kyle r. Jeffreys, :!

Macq. Gil. See Hodgson /.

Bell, 24 Q. B. D. 525.

{(I) Birch /•. Lake, 1 ^h"'<.

185.

(a) West r. Francis, 5 B. &

Aid. 737 ; Gambart r. Sumner,

5 n. it N. 5.

{b) 35 & 36 Vict. c. 78, and

39 it 40 Vict. c. 29 ;
White-

head r. Smithers, 2 C. P. D.

553. See 43 & 44 Vict. c. 35,

and 44 iV: 45 Vict. c. 51 ; Taylor

V. Rogers, 50 L. J. M. C. 132.
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exempted from impressment all seamen employed

in the Greenland fisheries, and a later one exempted

seamen embarked for those fisheries whose names

were registered and who gave security, it was held that

the earlier was repealed pro tanto by the later Act(f().

A cm-ions complication of legislation involving a

repeal by implication is afforded by the Judicature

Act, 1878, and the County Courts Acts of 1875 and

1888. Under the Judicature Act, 1873, s. 45, which

came into operation in 1875, it was enacted that

from a decision of a Divisional Court on appeal from

a County Court there should be no further ai)peal

without the leave of the Divisional Court. But the

County Court Act, 1875, which came into operation

the following day, enacted that there should be an

appeal without leave from the Divisional Court, if

the latter " altered " the judgment of the County

Court in an Admiralty cause, and consequently pro

tanto repealed s. 45 of the Judicature Act. The

County Court Act, 1888, repealed the provision of

the County Court Act, 1875, referred to, but provided

that the repeal should not revive any enactment not

in force when it was passed. This express rei)eal

consequently did not revive s. 45 of the Judicature

Act, 1873, so far as it was imi)liedly r -pealed by the

County Court Act, 1875 (A)

((*) Exp. Caruthers, 9 East,

M.

(b) 3G iV 3( Vict. c. 66, as

it 39 Vict. c. 50, s. 10, 51 & 5:2

10—

2
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Where a statute contemplates in express terms

that its enactments will repeal earlier Acts, by their

inconsistency with them, the chief argument or

objection against repeal by implication is removeil,

and the earlier Acts may be more readily treated as

repealed. Thus, after a local Act had directed the

trustees of a turnpike to keep their accounts and

proceedings in books to which "all persons" should

have access, the General Turnpike Act, which recited

the great importance of one uniform system being

adhered to in the laws regulating turnpikes, and

enacted that former laws should continue in force,

except as they were thereby varied or repealed,

directed that the trustees should keep their accounts

in a book to be open to the inspection of the trustees

and creditors of the tolls, and that the book of their

proceedings should be open to the Inspection of the

trustees ; it was held that the power of inspection

of the proceedings given by the tirst Act to "all

" persons " was repealed (n).

Again, if the co-existence of two sets of provisions

would be destructive of the object for which the later

was passed, the earlier would be repealed by the

later. Thus, when a local Act empowered one body

to name 'he streets, and to number the houses in a

town, ana another local Act gave the same jjower to

Northleach, 5 B. ^
Vict. c. 43, s. 188 ; The Dart,

[1893] P. 33. And see The

Delano, [1895] P. 40.

(a) R. /•

Ad. 978.
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I

anotliPi- body, the earlier would l»e Hiiperseded by the

later Act ; for to leave the power with both would

be to defeat the object of the Legislature {a). But

if one Act imposed a toll, payable to turnpike trustees,

for passnig along a road, and anoth<'r transferred the

duty of rei)airing the road to another body, prohibit-

ing also the trustees from repairing it, the toll would

not be thereby impliedly repealed (/*).

A later Act which conferred a new right, would

lepeal an earlier one, if the co-existence of the right

which it gave would be productive of inconvenience ;

for the just inference from such a result would be

that the Legislature intended to take the earlier

right away (< ). Thus, the Joint Stock Banking Act

of 7 (ieo. IV. c. 4(5, which besides limiting and

varying the counnon la',/ liabilities of members of

banking companies, provided that suits against such

companies should and lawfully might be instituted

against the public officer, was held to take away

by implication the common law right of suing the

individual members ((A, for from the nature of the

(a) Daw /'. Metropolitan

Board, 31 L. J. C. P. 223.

See Cortis /•. Kent Water-

works, 7 B. it C. 314 ; R. i'.

Middlesex, 2 B. & Ad. HIH ;

Bates c. Winsianiey, 4 M. iK: S.

429.

(b) Phipson /. Harvett, ICr.

M. »*i: R. 473. Comp. Brown /•.

G. W. R. Co., 51 L. J. Q. B.

529. See also Tabernacle Bldg*

Soc. /•. Knight, [1H92] A. C.

298 ; lie Kirkleatham Local

Board, [1893] 1 Q. B. 375.

(c) See inf., Chap. VIII.

Sec. I.

(d) Steward /•. Greaves, 10,

M. it W. 711 ; Chapman i:
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cas«s this imiHt have been what tlie Legislature

intended (^0*

In other cireunistanees, also, the inconvenience or

incongruity of keeping two enactments in force ha>

justified the conchision that one impliedly repealed

the other, for the Legislature is presumed not to

intend such consequences. Tluis, the U (ieo. IV.

c. r»l, which prohibited keeping open public-houses

during the hours of afternoon divnie service, was

held repealed by implication [)ro tanto by the 18 A: lU

Vict. c. 118, which prohibited the saU* between three

and five o'clock p.m., the usual hours of afternoon

divine service. If both Acts had co-existed, it would

have been in the power of the clergyman of every

parish to close the public-houses for four hours

instead of two, by beginning the afternoon service

at one or at five p.in., an intention too singular to be

lightly attributed to the Legislature (/*).

Milvain, 5 Ex. 61 ; Davison /.

Fiiimer, 6 Ex. 242 ; O'Flaherty

V. McDowell, G H. L. 142.

See also Green /•. R., 1 App.

Ciis. ol3 ; Eoles /•. Rosewell

and Hardy /. Bern, o T. E.

.o;is.

{<i) Per Lord Cran worth in

O'Flaherty r. McDowell, 6 H.

L. 157. See Cowley /•. Byas,

r. Ch. D. 944.

{!>) R r. Whiteley, 3 H. .k

N. 143 ; Whiteley /•. Heaton,

27 L. J. M. C. 217, S. C See

Harris /•. Jenns, i) C. B. N. S.

152 ; R. /•. Senior, L.- it C.

401 ; R. /•. Bucks, 2 E. it B.

447 ; R. /•. Knapp, 22 L. J. M.

C. 139, S. C. See examples ol

a similar kind in Manchester

(Mayor) r. Lyons, 22 Ch. D.

277 ; and New Windsor Cor-

poration i\ Taylor, [1899] A. C.

41.
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An intention to v«'1K'ii1 an Act nuiy 1m' giitlirrod

from its rcpuKnancy to tin- t^j-ncml fouvso of subsi-

.puMit Ic^iHlrttion. Thus the 7 (ieo. T. c. -21
,
which pro-

hihitcd hottonn-y loans hy En^lislnucn to foreigners

on foreif^n siiips en^a^ed in the Indian trade, was

liehl to have heen sih'ntly repeah-d l)y thesuhseijuent

..nactnientswiiich pnt an end to the monopoly of the

Kast India Company, and threw its trade open to

forei^Mi as well as to all Ihitish ships (//).

HKCTION II.—CONSISTENT AFFIKMATIVK ACTS.

J3nt repeal hy implication is not favoured (l>). A

surticient Act ought not to he held to he repealed hy

implication without some strong reason (.). It is a

reasonahle presumption that the Legislature did not

intend to keep really contradictory enactments in

the statute-hook, or to ett'ect so important a measure

as the repeal of a law without exi)ressing an inten-

tion to do so. Such an interi)retation, therefoiv, is

not to he adopted, unless it he inevitt'hle. Any

reasonahle construction which otters an <'scape from

{(I) The Iiulia,, Hr. i^- L. 221. K. r. Inliind Kevfiuie, 21 Q. H.

S.... also R i: Northleach. -^ D. .0()"J ;
H. r. West Kidi.ig,

B. >t Ad. 97H; West Ham /••
1

1H<)1] 1 Q. B. 722.

Fourth City Building Soc, {/') Foster's Case, 11 Itep.

[1H92] 1 Q. B. 654. Coinp. (V-ia.

prr Ex. Ch. in Shrewsbury r. (c) I'rr Lord Braniwell in

Scott, () C. B. N. S. 1. See G.W.R. r Swindon .t Chelten-

other illustrations in lie Year- ham liy., D .\pp. Cas. at p. H09.

wood's Trusts, o Ch. D- -jiO :
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-T'-fc

it in iiioH' liki'ly to hv in consuntincc with tiie iciil

inttMition.
,

It is HometiiiK's found that the conflict of two

Btatutt'H is ai)i)art'nt only, as their ohjects an

diflferent, and the hmguage of eacii is therefore

restricted, as pointed out in the preceding chapter.

its own ohject or suhject. Wlien their hmgua^'c

is so confined, they run in parallel lines, without

meeting. Thus the real property statute of limita-

tions, 8 iV 4 Will. IV. c. 27, which limits the tiuh

for sinng for the recovery of land (which is defined

to include tithes) to twenty years after the right

accrued, was found not to att'ect the i)rovision of tlif

Act of the preceding session, 2 & li Will. IV. c. 100.

which enacts that claims to exemption from tithes

shall he valid after non-payment for thirty years;

for the former Act dealt with conflicting claims t«»

the right of receiving tithes which are !idn:itte(!l\

payahle ; while the latter related to the liahility to

pay them (a). In the one case, tithe was real

property ; in the other, a chattel (/>).

So, the 1 A- 2 Vict. c. 110, s. 18, which enacted

(fl) Ely (IX'iiM of) r. Cash, Grant/-. Ellis, <J ^l.& W. IVi:

l;j M. \ W. (il7.

(b) Ely (Dean of) /. Bliss, 2

DeG. M. .; (;. 4.j!). Sec also

R. /•• EvLToll, 1 E. it Ji. J7:}

;

Adey /•. Trinity Honse, 22 L. J.

g. Ji. i, S. C. ; Hunt /•. Gt.

Northein 11. Co., 10 C. Ji. 'MO ;

Manniiif* /•. Plijlps, 10 Ex. ")'.)

:

Iloiden /". Ilesketh, 4 II. iV; N.

17'"). Conip. R. r. lATictl,

ubi sup. ; lie Knight, 1 Ex.

.S02
; Irish Land ConMMi>si(Mi

r. (Jrant, 10 App. Cas. 14.
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that Ji jiul^UH'tit iij^uiiiHt any prrson should opemti' as

a rluir«,'»' on "hinds, r<'ctori«'s, a«lvovvsons, titlu's,"

and h«'i«'ditani«'nts in which th«' jiid«,'iui'nt (h'htor ha<l

an int«'i«'st, was h«'ld to l)«' limited to th«' proiM-rty of

dehtors wlio had the powrr of rhaj|,'in>,' their i»ro|M'rty.

that is, to hiy icrtories, advowsons, and tithes, and

so did not ronMict with or repeal hy implication the

v.] Kliz. c. 10, which makes void all i har«^in^s of

ecclesiastical property in ecidesiastical hands ((/). The

Act which provides one course of proceeding for the

hahitual ne«^lect to send a child to school, does not

conflict with another which provides a ditler<'nt mode

of proceeding,' for a ne^dect which was not hahitual

hut occasional only, and hoth therefore can

stand (/•). The 0;") Geo. III. c. 187, which imposed

a iteiuilty of I'lOO, recoverahle hy the common

informer hy action, on any parish otlicer who, for his

own profit, sup}«lied goods for the use of a work-

house, or for the support of the poor, was Indd

unattected hy the 4 &: 5 Will. IV. c. 7(), s. 77, which

inflicted a thu' of £5, recoverahle summarily, half

for the informer and half for the jwor rates, on any

such officer who supplied goods for his profit to an

individual paui)er (r). It had heen decided hefore

the passing of the later Act (which, indeed, was

((/) Hawkins (. Gatheicole, in Kxp. Attwater, 5 Ch. 1). 27.

G De G. M. it (1. 1. (' ) Robinson r. Emeison, 4

{!>) 7.V Murpln . Q. B. 1). H. >^ C 302.

397. Sei' anolliei illustration
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juisst'd in consequence of that decision), that the

cavlier enactment a[)i)lie(l only to a sn|)i)ly fov the

poor {,'enerally, hut not to the HUi)i)ly of ar Midividnjil

pauper {a). The ])rohihition contain ii in i!i.- ri,"'f

Union Act, 1871, against a Court e- c 'ainina ,
mv

legal procee:Ungs for the purpose ol (MiVmin;n iiii

agreement for the application of the funds of a trade

union to provide henetits for memhers, has heen held

not to he impliedly repealed hy the provision of tlic

Trade Union Act Amendment Act, 1«7(), that a

memher may nominate any person to receive any

monevs due to such memher from his trade union on

his decease, and that the trade union shall pay such

sum to the nominee ; the ohject of the later enact-

ment heing, not to de^jart from the i)olicy of the

earlier one, hut to enahle memhers to give away

small sums due to them, ^vithout incurring tli<'

trouhle of nuiking a will, or the exi)ense of prohate (/')•

The 5(> Geo. III. c. oO (relating to the sale of

farm stock in execution), in providing that no

assignee in hankruptcy or under a hill of sale, and

no purchaser of farm stock, should he entitled to

dispose of any stock intended for use on the land in

any other manner than the tenant ought to have

dis[)()sed of it, was limited in construction to the

purchases from tenants; hut as not affecting the

((0 I'roc-tor r. Manwuiiiig, 3 and 39 I'L 40 Vict. c. 22, s. 10 ;

1!. .\: AUl. 14."). Crocker/-. Kiii^;lit, ils;i2 1

(/,) .-j} \ :{;-i Vift. c. 'M.S. 4, Q. B. 702.
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•2 iV 8 W. it M. c. 5, which imposes on the hindlonl

the ohHgation of selHiig distniined goods at the hest

juice, and therefore as not justifying liiin in selling

under the conditions of the o() (reo. III. ("), Th«'

later Act showed no intention to modify the law of

distress.

So, an Act which imposes, for police purposes, a

Deiialtv for retailing excisahle li(piors without a

magistrate's license, would not he affected hy an

excise Act of later date, which, after imposing a duty

OH \)ersons licensed i)y magistrates, provided that

nothing which it contained should prohihit a person

duly licensed to retail heer, from carrying on his

business in a hooth or tent, at a fair or race (//). The

1 Will. IV. c. 64, which imposed on heer retailers

licensed hy the Excise a penalty of from L'K) to £20

on conviction hefore justices, for selling heer made

otherwise than of malt and hops, or for mixing any

(hugs with it, or for diluting it, was held not to

affect the 50 Geo. III. c. 58, which punished with a

l)eiudty of 1'200 any retailer of heer who had in his

l)ossession, or ])ut into his heer, any colouring matter

or preparation in lieu of malt and ho|)s; partly hecaus

the ohjects of the two enactments wcnv not identical^

i(() lli(lf,'\vay /•. Htiittbril, (>

i:\. 404 ; Wiliiiot /•. Rose, '-i

Iv I'c H. 003; Hawkins r. Wal-

K.iul. 1 C. P. D. 2H0.

(/') K. /•. Ilaiisuii, 4 15. \- A.

51'.); R. /•. Dowiies, A T. R.

')()(). Set' Buckle r. Wrif^htson,

Tj H. \ S. sr)4 ; and .\sh /•.

Lynn, L. R. 1 Q. B. -^TO.
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the later one liaving solely a s. iiitary object in view,

and the luoteetion of the consumer; while the

earlier vas aimed as nuich at the repression (j1

frauds on the revenue {((). It is to l)e added, also.

that the HC) Geo. III. c. 58, was expressly kept in

force hy the 1 ^Vill. IV. c. 51, passed a week hetoic

the 1 Will. IV. c. (54.

"Where a general intention is expressed, and alsd

])articular intention which is incompatible with the

general one, the particular intention is considered

an exception to the general one (/>). Even when

the later, or later part of the enactment is in the

negative, it is sometimes reconcilable with the earlier

one by so treating it. If, for instance, an Act in

one section authorised a corporation to sell a pai-

ticiilar i)iece of land, and in another prohibited it to

sell "any land," the first section would be treated

not as repealed by the sweeping terms of the other.

but as an exception to it(<). In this manner two

Acts passed in 1838 were construed as reconcihilde.

The 8 cV 4 Will. IV. c. 27, s. 42, which provided that

no action for rent, or for interest on money charged

on land should be brought after six years, and the

(rt) Attorney - General r.

Lockwuocl, 9 M. .t NV. 37H. See

Palmer /•. Thatcher, 3 Q. B. D.

34G.

{b) Per Best C.J. in Chur-

chill /. Crease, liing. ISU.

And see ex. <ii: Pilkington /•.

Cooke, 16 M. ct W. 615 ; Ta;, ior

/•. Oklham, 4 Ch. D. 395.

(<•) Per Roniilly M.R. in Ih

Winton r. Brecon, 28 L. J. C'li.

GOU.
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3 i»l- 4 Will. IV. c. 4-2, passed three \\>eks latci, which

in-ovided tha. no action for vent reserved hy le-se

under seal, or for money secured hy hond or other

specialty, should he hrought after twenty years (now

1)V the Real Projjerty Limitation Act, 1H74, s. 8,

twelve years), were construed as r(>concilahle, hy

holding that the later enactment was an exception

out of the form«n-. And the effect of the conjoined

enactments (which do not repeal the statute of

.l!nnes(^0 so far as relates to simple contract dehts

charged on land, hut stand with it) is, that no action

to enforce a simple contract deht, whether charged on

hmd or not, shall he hrought after six years, unless

interest has heen paid or an u knowledgment given
;

and as to an specialty deht, whether charged on

huid or not, no action shall he hrought after twelve

years, either on a covenant or for a remedy against

land, unless mterest has heen paid or an acknow-

ledgment given (/^).

(<0 The Limitation Act, 21

.lac. I. c. 16.

(//) Hunter r. Nockolcls, 1

McN. & Gord. 640 (but see

Sutton t'. Sutton, 22 Ch. D.

)ll,7jcr Cotton L.J. at p. 518)

;

I5ai'ne3 v. Glenton, [1899] 1

(}. B. 885; Pa^et /•. Foley, 2

15ing. N. C. 679; Sims r.

Jiomas, 12 A. & E. 536 ; Hum-

!iey V. Gery, 7 C. B. 667. S'>e

also Be Smith, [1893] 2 Ch. 1

;

Be Deere, L. R. 10 Ch. 658

;

Richens /•. W'ifigins, 3 B. it S.

953. Comp. Round /•. Bell, 30

Beav. 121. Rent is a specialty

debt within the 32 & 33 Vict,

c. 46, in the administration of

assets, Talbot r. Shrewsbmy,

L. R. 16 Eq. 26 ; Re Hastings,

6 Ch. D. 610.
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It maybe observed, jilso, tbat two statutes (>x[)resst'(l

in iieiifative terms inav be affirniativ( inter se and

not contradictory, tbongh negative as regards a third

at which they are avowedly aimed. They may make

two hol(>s in the earher Act, which can stand side bv

side without merging into one(*(). For instanc(\

the I'l Anne, st. 2, c. 1(5, having made void all loans

at more than five per cent., the 8 i^' 4 Will. IV. c. 08,

enacted that "no "bill or note payable at three

months or less should be void for usury ; and the

2 iV 3 Vict. c. 87, that " no " bill or note payable at

twelve months or less should be void on that ground,

but with the additional provision that the Act was

not to apply to loans on real security ; and it was

held that the last-mentioned Act did not repeal the

8 tV- 4 Will. IV. The negative words, in which both

were expressed, had reference to the Act of Anne
;

but inter se, they were affirmative statutes, and the

proviso of the later one, therefore, did not aflect the

short loans dealt with by the Act of AVilliam IV.(//).

Further, it is laid down generally, that when the

later enactment is worded in affirmative terms only,

without any negative expressed or imi)lied, it does

not repeal the earlier law(c). Thus, an Act which

{(t) ZVr Maiile J. in Clack r IHH ; Kxp. Wuirington, 3 Dc
Siiinslniry, 11 C. H. 09"). G. M. it CI. IV.t.

{!>) Gliick /•, Sainslmry. iihi (r> Co. Litt. 1]')!!., Annii

sup. ; Nixon /•. Phillips, 7 Ex. Lotf't, 46o.
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authorised tlu' (^lavter Sessions to try a certain

offence, would involve no inconsistency with an

earlier one which enacted that the offence should he

tried hy the Queen's Bench or the Assizes, and would

therefore not repeal it hy implication {,i). The statut<"

which made it a misdemeanour to carnally know a

girl ahove twelve and under thirteen, with or without

her consent, did not prevent a conviction for rape,

under an earlier enactment, upon a girl hetween

those ages(M. The 7 cV 8 Will. HI- c. U, s. 4,

which provided that when a Quaker refused to pay

tithe or church rates, it should he lawful for tw(.

justices to order and enforce payment if the sum due

was under i:10, was held not to repeal the 27 Hen

VIII., which gave jurisdiction to the Ecclesiastical

Courts in such matters (<). Section 11 of the

Lunacv Regulation Act, 1HC>2, which enahled the

Lord Chancellor to nuike an order for the payment

of the expenses incidental to the presentation of a

petition for an inquiry as to the sanity of an alleged

(a) Muir /'. Hove, 47 L. J.

M. C. 17.

(/)) 24 i^- 20 Vict. c. 100, s. 48,

;uul 38 i^ 39 Vict. c. 94, s. 4 ;

R. /•. Ratcliffe, lOQ. B. D. 74.

{(} R. /•. Sanchee, 1 Loi<l

Courts for such trivial sums

iis 4.S-. or ;j.s. in order to inti'-jt

heavy costs and imprisonment.

Walpole tried to alter the law,

Init the Church cried out that

it would he persecution to coni-

Ravm. 323. Manvof the clergy, pel the clergy to recover before

in the 18th century, pers'sted, ma^Mstrates a due ot divme

in consequence, in suing origui.

Uuakers in the Ecclesiastical l»th C

Leckv, Hist. Eng. in



f
•250 INTERPHETATION OF STATUTES.

lunatic, and to order that such expenses be i)aid h\

the parties who either present or oppose the petition,

or out of the estate of the alleged lunatic, did not

take away the right of a i)erson to sue a lunatic, so

found by inquisition, and his committee, for the

recovery of expenses so incurred, without having

obtained any order {<i). So, an Act which imposes a

liability on certain persons to repair a road, would

not be construed as impliedly exonerating the parish

from its common law duty to do so (/(). A bye-law

which authorised the election of '' any person " as

Chambevhiin of the City of London was not deemed

inconsistent with an earlier one which required of

the candidates a certain qualification, but was

limited to eligible j)ersons {<). A local Act, in

directing that the chimneys of buildings should be

built of such materials as the Corporation approved,

did not affect the provisions of the earlier general

Act (8 & 4 Yict. c. 85, s. 0), which required that

chimneys should be built of stone or brick (</). A
bye-law made under the 74t}i section of the Educa-

tion Act, requiring children to attend school as long

as it was open (which was at least thirty hours in

(«) 25 & 26 Vict. c. 86,

s. 11 ; Brockwell i: Bullock,

22 Q. B. D. 567.

(h) R. /•. St. George's, Hano-

ver Squaie, a Camp. 222 : R.

/•. Southampton, 21 L. J. M. C.

201 ; Gil)son v. Preston, L. R.

5 Q. B. 218.

(c) Tobacco Pipe Makers v.

Woodrotie, 7 B. & C. 838.

(d) Hill r. Hall, 1 Ex. D.

411.
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the week), did not iei)eal the provision in the "Work-

shops llegnlation Act of 18()<.), which reciuires tliat

children inider thirteen employed in a workshop

shall he sent to school for at least ten hours

weekly ('0 An Act which provided that if a person

suffered bodily injury from the ne<,dect of a mill-

owner to fence dangerous machinery, after notice to

do so from a factory inspector, the mill-owner should

be liable to a penalty, recoverable by the inspector,

and applicable to the party injured or otherwise, as

the Home Secretary should determine, would not

alect the common law right of the injured party to

sue for damages for the injury (/*). A bond by a

collector, with one surety, good under the ordinary

law, would not be deemed invalid because the Act

which required it enacted that the collector should

give good security by a joint and several bond with

two sureties at least (<).

The 30 & 31 Vict. c. 142, which authorises a judge

of the Superior Court in which an action is brought,

to send the case for trial to a County Court, was

construed as not impliedly repealing the earlier

enactment of 11 Geo. IV. c. 70, which authorises

any judge of the Superior Courts to transact the

{(i) 30 & 31 Vict. c. 146,

s. U; Bury v. Chenyholni,

1 Ex. D. 4.57.

{!>) 7 & 8 Vict. c. 15 ; Cas-

well /•. Worth, 5 E. & B. 849.

I.S.

See Anibergate R. Co. /•. Mid-

hiiul R. Co., 2 E. & B. 793.

(() Peppin /•. Cooper, 2 B.

it Aid. 431. See Austen r.

Howard, 7 Taunt. 28, 327.

17
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chiuulxn- bnsiiioHS of tho other Courts as well iis his

own ; hut the inter Act was read with the earlier,

and the expr.'ssioii " judge of the Court in wiiich

" the action was hrought," was thus construed as

equivalent to any judge of any of the Su))eri()r

Courts of law(r/). The 55 Geo. III. c. 184, s. 5-2.

which directed that all aftidavits required hy existing

or future Acts for the verilication of accounts should,

unless when otherwise expressly provided, he made

hefore the Connnissioners of Stamps, was held un-

affected hy the 1) Geo. IV. c. 23, which empowered

justices of the peace to administer the oath in

similar cases. Although the later Act did " other-

*' wise provide," it did not make the provision incon-

sistent with the earlier Act(/;). The Highway Act,

5 &: () AVill. IV. c. 50, which enacted that no action

for anything done under it should be begun until

twenty-one days' notice of action had been given,

<lid not repeal, as regards the notice of action to

justices, the 24 Geo. II. c. 44, s. ., which gave

justices the privilege of a month's notice when

sued for anything done in the execution of their

office (r); though, as already mentioned, it was

at the same time held to repeal the provision of

the same Act which limited the time to six

months.

(a) Owens i*. Woosman, L. R. C C. 65.

:] Q. B. 469. (' Hix /. Borton. 12 A. .t 1-^.

(Z») E. I'. Greenland, L. R 1 470. See sup., 236-237.
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The 'IH Hen. VIII. c. 11, which «^avo the cumte

Avho served (luriiif^ a vjiciiiu'V, an action foi* his

stipend a^ains^t the next incmnhent, remained

nnatiec'ted hy the 1 & 2 Vict. c. 10(1, which enacted

that on the avoidance of a henetice, the stipend of

the cnvate during the vacancy, fixed hy the hishop,

shouhl l»e paid l)y the seipiestrator ; both Acts being

in the attirniative, and not so inconsistent as to be

incompatible with both standing {«) ; though the

later Act suggested ground for contending that as a

Court of law could not determine what the salary

should be, it was not competent to assist the curate

in recovering any (/»). AVhere one liankr»i))tcy Act

empowered the Court to make the bankrupt an

allowance, and a later one enacted that the creditors

should determine whether any and what allowance

should be made to him, it was held that the former

power was still in force when the creditors did not

exercise that given them by the later Act(c). The

32 Hen. VIII. c. 9, s. 2, which prohibited on pain of

forfeiture the sale of any " pretended " rights or titles

to land (which included all rights of entry, for these

were not transferable at common law), was not ini-

])liedly repealed as regards fictitious rights of entry

l)y the 8 & Vict. c. 100, s. (>, which enacted that

rights of entry might be disposed of by deed. But

(a) Dakins /•. Seaman, 9 M. (c) Exp. EUerton, 33 L. J.

A \V, 777. Bank. 32.

{b) Per Parke B., Id. 789.

17—2
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it >Yns SO fill- it'i)oaU'(l as to ceaso to at1Vi-t ^'ood and

real lij^'hts of entry (")•

^Vlu'l•(' a i)ovvt»v was {,'iven l)y a local Act to {'fnii-

missioiiers to make drains through private lands,

after ^iviii},' twenty-ei^dit lays' public notice, with

power to the persons interested to appeal ; and the

suhsecpiently i)assed Nuisances Removal Act of lKr)5

<,'ave the same power to the same commissioners,

without reciuirins notice, it was held that they were

at liberty to act under either statute. The notice

was not a right given to the parties interested, but a

mere restriction ; and there was no more incon-

sistency in the co-existence of the two powers, than

in the co-existence of the ordinary covenants in a

lease to repair simply, and to repair after a month's

notice (/•). TVhere an Act imposed a duty of 35.s-. on

the transfer of a mortgage, and a second ])rovide(l

that when the transfer was made by several deeds,

only 5.S. should be charged on all but the tirst, and a

third Act repealed the tirst by inii>osing a stamp of

sixpence per tlOO, it was held that the second Act

was not impliedly repealed by the third (t).

The Thames Conservancy Act of I8r>7, which

makes the owner of a vessel navigating the Thames

{(() Jenkins /•. Jones, 9 Q. B. berland r. Copeland, 1 H. it C.

D. 128. 194, sup., p. 242.

(h) Derby r. Buiy Commis- (c) Foley r. Commissioners

sioneis, L. R. 4 Ex. 222; comp, of Inland Rcveuuu, L. R. 3 Ex

liowever, such cases as Cum- 263.



CONSISTENT AFFIUM.VTIVK ACTS. •iJU

responsiljlf for (lnnia<»e doiu' to the Coiisrrvntojs'

property, by any of the liojituieii " or other persons

•* h 'longing to or eiuphned in " the vessel, wus held

not to atlect the provision of the Merchant Shippinj^

Aft of 1H54, s. 858, which proi.'cts owners from

hahiUty, wliere the daniaj^e is oeeasioned hy the

fault of a conipulsorily eniph)yed piK)t, who, therefore,

was not inchided in the words " other persons " (o).

The 88 (feo. TIT. c. 54, which protected nienihers of

friendly societies from removal until tlu>y became

jiitually char<,'eal)le, was not imi)liedly repealed by

the 85 (leo. TTT. c. 101, which extendel that protec-

tion to all poor persons ; for thouj^h the latter seemed

to supersede the former by making it unnecessary,

yet it differed from it in deelarin*? that an unmarried

woman juegnant was to be deemed charj^eable,

while under the earlier Act, the pregnant daughttr

of a member of a friendly society was not remov-

jible {!>). The 17 Geo. II. c. 88, s. 4. which

inpowered the Quarter Sessions, upon an i'4)peal

against a poor rate, to order costs to be paid to the

successful i)arty, was held unrepealed by the 1*2 it 18

A ict. c. 45, s. 5, which, in substance, empowered the

<^)uarter Sessions to direct the unsuccessful party to

pay the costs of the successful party to the clerk of

the peace, who was to pay them over to the successful

(</) Conservators of the (l>) R. r. Idle, 2 B. & Aid.

T!

41;:

lauie Ĥ V. Hall, L. R. 3 C. P. 149.
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piiih ; SO that the onlrr for costs mij^ht Im- nuuh-

in cither form {o).

The Acts \i\ Kliz. c. (i, 21 Jiic. c 1C», jukI 'I'l A -i.'*

Ciir. If. c. D, hiiviii}^ )trovi(l«'(l that ii phiiiitift" in an

action foi shin(h'r, who lecoveied less than I0>.

<laniii<^es, was to he entith-fl only to as nnich costs

as the <hnna<^es amounted to : the :i »V 4 Vict. c. '1\,

after expressly repealinj^ the first and third of those

Acts, without mentioning the second, enacted that

a plaintitt' who, in such cases, recovered less dama<,'r

than 40n., should not he entitled to any costs, unlc--

the presidin«j; jud<^e certitifd that the slander was

malicious; and it was held that this later enactment

did not impliedly re))eal thf '21 'lac. c. 1(>. and that

the effect of th<' jud^'e's c«'rtiticate was merel\ u>

remit the plaintiff" to tin' rij^hts which that statute

«^ave him {/<). The r Vict. c. 27, which, after recil-

in<i[ that it would l)i advanta<;eous to *jcclesiastical

henetices if incnnil>ents were empowered to <j;raiit

l<>as(»s with the conscnr and under the restrictions

mentioned in tlif Act. jzavc them power to fjrant.

with the con>^nt -^^f the patron, leases for fourteen

years at the West rent, and ^\ith numerous special

covenants l)y the lessee, was held not to ahridge the

((/) H. /. Hutiiicv, .'J K.\ I',. N S. 391 : ^riirsliall/-. Mariin.

172: (!ay /•. M;it-lR-\v~, t U.S L. R. r, Q. p,. 2.m Sec hUd

S. 1-2.'.
: eouif.. R. . . Ilellii r, 17 lMvie> /•. Ciittitlis, 4 M. \ \V.

1 \'<;ii- /. i; C. i: WW. 10 (). 15, 1.
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\)o\\vv which «'V( ry imrs<m hud ut eominon hiw. iis

niodit'u'd hy thr 1:1 Kli/. «•• UK to Kiiint h'lisrs for

twt'iity-oiu> y<'iirs or i\nvv lives, the h'lis*' l)t'iii«^

tonliruu'd hy th«> patron («0.

HKCTIOX III. OKXKHALIA SI'KflAI.IllUS XOX l>KUO(iANT.

[t is hnt 11 piirticuliir iiitpliciition of the •,'riH'nil

|)rt'sniui)tioii ii^'iiiiist an intention to alter the law

hevond the innnediate seope of tlie statute, to siiy

that a j,'eneral Act is to he construed as not repeahn^

a ])articuhir one, tiuit is, one directed towards a

special ohject or a special class of ohjects(/*). A

f^'eneral later law does not ahro^^'ate an earlier special

one hv mere implication (<). (leneralia specialihus

non derogant (</) ; the law does not allow the exposi-

tion to revoke or alter, hy construction of general

((() Green /•. Jenkins, 1 Do

(1. F. i^ G. 4;j4. See olliei-

iliustiations in Lester's Case,

IG East, 374; R. /. Pinney, 2

I'.. .V ':. 322; R. /•. Medway

rnioM, L. R. 3 Q. B. 3S3

;

Northwich r. St. rancras, 22

(,). H. 1). 1()4 ; Mitfoid I'nion

/•. Wayhuul Union, 25 Q.H.D.

1()4 ; Pollock /•. Lands Ini-

l)ioveinont Company, 37 Ch. D.

m\.

( iai licit /•. liradioy, 3 App. Cas.

(.) r,r Pa-ie-Wood V.-C. in

London and Hlackwall Ry., 3

K. it J. 123 ; Thorpe /•. Adams,

L.R. (;C. P. l2r);R. /'.Champ-

ncys, id. 3H4 ; Kutner /•. Phil-

lips, 2"'r A. L. Smith J„ [1891]

2 Q. B. 2G7 ; and Ashton-

under-Lyne r. Pugh, [189S] 1

Q. n. V).

i'h. -It-nk. 3rd Cent. 41sL

(/') Per Lord Hatherl f\ HI
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H
words, any imrticnlar statute, where the words niiiy

have their proper operation without it (a). It is

usually presumed to have only general cases in view,

and not particular cases which have been already

otherwise provided for by the special Act, or, what

is the same thing, by a local custom (h). Havin<,'

already given its attention to the particular subject,

and provided for it, the Legislature is reasonably

presumed not to intend to alter that special provision

by a subsequent general enactment, unless that

intention is manifested in explicit language (t), or

there be something which shows that the attention

of the Legislature had been turned to the special

Act, and that the general one was intended to em-

brace the special cases within the previous one [d)
;

or something in the nature of the general one

making it unlikely that an exception was intended

?*??

{a) Seward v. The Veni Cruz,

/cr Lord Selborne L.C., 10

App. Cas. at p. 68; Hawkins

r. Gatliercole, })er Turner L.J.,

(5 ])e M. .t G. atp 31; Lyn r.

Wyn, Bridg. 122; per M.

Smith J. in Conserv. Thames
r. Hall, L. E. 3 C. P. 421, and

liramwell B. in Dodds v.

Shepherd, 1 Ex. D. 75.

(/') Co. Litt. lloa; Harhert's

Case, 3 Rep. 13h, note U. ;

Gi'ugory's Case, (5 Rep. 19h

;

R. I'. Pugh, 1 Doug. 188 ; Hut-

chins V. Player, Bridg. 272

;

Piatt /•. Sheriffs of London,

Plowd. 36.

(c) Pn- Wood V.-C. in Fitz-

gerald /'. Champneys, 2 Jo. \-

PL 54 ; iindjjcr Lord Hobhouse

in Barker r. Edger, [189.s|

A. C. 754.

{(J) Per Lord Hatherley in

Garnett /•. Bradley, 9 App. Cas.

944; and see^^c*- Cur. in R. /•.

Pour Law Com , 6 A. iV E. 4m.



ffi-

I

SP.-5CIAL NOT AFFECTED BY GENERAL ACTS. 'H\5

as regards the special Act. The general statute is read

as silently excluding from its operation the cases

which have been provided for by the special one.

Thus, the rules of the Supreme Court as to costs

do not operate to repeal the provisions of special

statutes giving special costs in particular cases ('()
;

and the Bills of Sale Acts requiring the registration

of agreements by which a right to a charge or

security on personal chattels is conferred, language

clearly wide enough to include debentures of a joint

stock company, were held not to include such instru-

ments, as the registration of them had been other-

wise provided for by the Companies Clauses Act,

1845, and the Companies Act, 18C2 (/*). Tlie

Admiralty Court Act, 1801, s. 7, which gives

jurisdiction to that Court " over any claim for

"damages done by any ship," has been held not

to authorise an action for damages for loss of life

under Lord Campbell's Act ; actions under that

Act being in respect of a special class of claims

involving numerous and im})ortant considerations,

which the Legislature cannot be su])posed to have

had in contemplation in using words of so general a

character (<•). So when a local Act, for completing

(a) Reeve r. Gibson, [1891] c. 10, 25 »t 26 Vict. c. S9
;

1 Q. B. Go2 ; Ilasker /•. Wood, Exp. I.o\ve,
f
IHOl] 1 Ch. G27.

;j4 L. J. Q. B. 419. (c) 9 & 10 Vict. c. 93, 24

(/)) 41 A 42 Vict. c. 31, 45 Vict. c. 10; Seward r. Tlie

<v- 40 Vict. c. 43, 8 k 9 Vict. Vein Cruz, 10 App. Cas. 59.
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a bridge across the Thames, exempted the owners of

the adjoining ground, which was to be embanked at

their expense, from all taxes and assessments what-

soever, it was held that later general Acts imposing

taxes and rates in respect of lands and houses, did

not repeal that exemption {a). After the 18 Eliz.

c. 10 had declared all leases of ecclesiastical pro-

l)erty void, other than for twenty-one years or three

lives, leases of house property in towns were excepted

from its ojjeration by the 14 Eliz. c. 11 ; and when,

four years later, the 18 Eliz. e. 11, after reciting

that a practice had already begun of granting rever-

sionary leases of Church ju-operty, enacted that " all

" leases hereafter to be made " bv ecclesiastics, of

Church " lands, tenements and hereditaments,"

should be void, if the old lease was not expired or

determined within three years from the grant of the

new ; it was held that this last Act did not ajjpiy to

the i>roperty dealt with by the 14 Eliz. (/»). So the

general provision of the Married AVomev's Property

Act, 188'2, which gave power to a marr. I woman to

dispose by will of any real or personal property in

the same manner as if she were a feme sole, has

((() Williiiiiis /•. Piitclmid

iiiid I-Mdiiijiton f. Boniuui, 4

'\\ \\. 2 aiul 4. V,\\i see IVr-

c-lianl c. Ileywood, 8 T. R. 4GH

iiiitl Dunciui /•. He. N. E. li.

Co.. L. R. 2 Sc. A})j). 20.

(l>) I'rr Sir (). HridjiiiKui in

Lyn V. Wyn, Jiiid^'. K. l»y

Jianiiister, 122. Tliis ciise i?*

not reported in tlie ori;,nn;d

edition of Uridfiinan's judg-

ments, iind the Court seems to

liave l)een equally divided.
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been held not to override tlie s[)e('i}il lu-ovision of

43 Geo. III. c. 108, wliieh enacts that the powers

conferred by that Act of makinf,' a gift by will for

the purpose of erecting a church shall not extend to

the case of a married woman acting without the

concurrence of her husband (a).

Where an Act took away the right of bringing an

action respecting certain disputes, which were

referred to the summary adjudication of justices

;

it was held that the subsequently established

County Courts acquired no jurisdiction to try

such cases, under the general authority to try " all

"pleas "(/>).

The provision of the Judicature Act of 1H75, that

excei)t where it is otherwise provided by the Act or

the rules annexed to it, the judgment of the Court

shall be obtained by motion, was held not to affect

the County Courts Act of 1850, which, after author-

ising the Sui)erior Courts to send certain cases to

the (*ounty Courts for trial, had directed that the

judgment might be signed in accordance with the

result as certified by the registrar {<). The general

provisions of Order LIX., rr. ".), 17, as to appeals to

the Queen's Bench Division from inferior Courts, do

(rt) 45&46Vict. c. 75, s. 1; {r) oH & 39 Vict. c. 77.

7.V Smith's Estate, 35 Cli. D. Order 40, r. 1 ; 19 & 20 Vict.

Osy. c. lOH; Scutt /•. Freeman, 2

(/') Exp. Payne, o D. i<; h. Q. H. D. 177.

679
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i'i

not repeal the special provisions of s. 8 of the

Mayor's Court Act, 1857, as to imposing the ol)li«,'a-

tion on the party ai)pealing from that Court in

certain cases to give security for costs (a).

The General Turnpike Act, 3 Geo. IV. c. I'li),

which empowered turnpike trustees to let the tolls,

and provided that all contracts for letting them

should he valid, though not hy deed, *' any Acts of

" Parliament or law to the contrary thereof notwith-

*' standing," was held unaffected hy the 8 & 9 Vict,

c. 106, which in the most general terms declares

that " a lease, required hy law to he in writing, of

" any tenements and hereditaments, shall he void

" unless made hy deed." It was not to he supj^osed

that the Legislature intended hy the later Act to

interfere with the policy of the earlier one, which

was emphatically V t a deed should not he required

for turnpike tolls(. , though necessary hy the general

law of the land (<). An Act which declared all

dehtors to he subject to the bankruptcy laws, would

include debtors who had the privilege of Parliament

from personal arrest ; hut any provisions of those

Acts which authorised the arrest of bankrupts would

be held inapplicable to a person entitled to the

privilege. Unless it expressed a contrary intention

((() 20 ^t 21 Vict. c. 157, s. 8;

Morgan r. JJowles, [1894] 1

Q. 15. 23G.

(/>) Shepherd r. Hodsman,

18 Q. B. 316.

((•) R. V. SaHsl)ury, 8 .\. .'i:

K. 710.



SPECIAL NOT AFFECTED BY GENERAL ACTS. 209

plainly, it would be pvesuined tlu't the Legislature

did not intend to interfere with it (o).

Personal Acts and local customs affecting only

certain persons in their rights, privileges, or ju-operty,

offer other illustrations of this rule, that si)ecial

enactments are unaffected hy the general words of a

more general enactment. Thus, the Act abolishing

fines and recoveries which, in the most comprehensive

terms, authorises "every tenant in tail" to bar his

entail in a certain manner, does not apply to the

tenant in tail of property entailed by si)ecial Act of

Parliament, such as the Shrewsbury, Marlborough,

Wellington, and other sjiecial Parliamentary en-

tails (/>). And in the same way, the 1 & "2 Vict,

c. 110, which in general terms enacted that a judg-

ment of a Superior Court shall operate as a charge

on the lands of the debtor from the time of its

registration in the Common Pleas, was held not to

repeal by implication the Middlesex Registration

Act, which had enacted that no judgment should

hind lands in Middlesex, but from the time of its

registration in the register oftice for Middlesex (c).

(«) Newcastle r. Morris,

L. R. 4 H. L. 661.

{b) Per Wood V.C. in Fit/-

fjerald r. Champneys, 2 Jo. &

H. 54. See Abergavenny v.

Brace, L. E. 7 Ex. 145 ; and

conip. He Cuckfield Board. 19

Beav. 153.

(c) 1 & 2 Vict. c. 110, ss. 13

& 19 ; 7 Anne, c. 20, s. 18

;

Westbrook v. Blytbe, 3 E. & B.

737. Se also Dale's Case, G

Q, B. D. 376 ; Enraght r. Ld.

Penzance, 7 App. Cas. 240

;

Fritz V. Hobson, 14 Cb. D.

542.
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An Act which authorised " any person " to sell beer,

who obtained a license for the i)iirpose, would not be

construed as repealing the custom or local law of a

borough which disqualified all persons who were not

burgesses from selling beer {a). An Act which re-

<piired all persons to serve as jurors of the county,

in general terms, would not be construed as extending

to a hundred, when those who served as jure i*s in

the hundred were by custom exempted from service

in the county (h). So, the 50 Geo. III. c. 41, which

empowered licensed hawkers to set up in any trade

in the place where they resided, was held not to give

them that privilege in a borough where, by custom

or bye-law, strangers were not allowed to trade (r).

Where a railway company had authority, under a

special Act, to take certain lands in the metropolis

for executing works on them, it was held that its

[)owers were unaffected by the Metropolis Local

Management x\ct, 18 & 19 Vict. c. 120, which was

[)assed shortly afterwards, giving the same powers to

a public body (d). So, an Act which authorised the

(rt) Leicester v. Burgess, 5

B. it Ad. 246; 11 Geo. IV. &1
Will. IV. c. 64, s. 29 ; comp.

lluxham r. Wheeler, 3 H. & C.

7o ; Hutchins /•. Player, Bridg.

'272.

(b) R. /•. Pugh, Doug. 188;

R. r. St. James's, Westminster,

o A. & E. 391 ; R. i: Jolinson,

6 CI. & F. 41.

(c) Sinison /•. Moss, 2 B. i^c

Ad. 543 ; Llandaff Market Co.

r. Lyndon, 8 C. B. N. S. 51o.

(d) London and Blackwall

R. Co. V. Limehouse Board, 3

Kay & Johns. 123 ; comp. Daw

V. Metrop. Board, 12 C. B. N. S.

161, sup., p. 244.
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lord of a manor and his heirs to hreak up the pave-

ment of the streets of a town, for the purpose of

laying down water-pipes to convey water to and

through the town, from his estate, would not he

affected hy a suhsequent Act which vested the same

streets and i)avements in a puhlic hody, and em-

powered it to sue any person who hroke them up (o).

In all these cases, the general Act seemed intended

to apply to general cases only; and there was nothing

to rel)ut that presumption. But if there he in the

Act or in its history something showing that the

attention of the Legislature had heen turned to the

earlier special Act, and that it intended to emhrace

the special cases within the general Av;t, or something

in the nature of either Act, to render it unlikely that

any exception was intended in favour of the special

Act, the maxim under consideration ceases to he

applicahle. The Prescription Act, 2 & 3 Will. IV.

c. 71, for example, in giving an indefeasil^le right

to light after an enjoyment of twenty years, "not-

" withstanding any local custom," plainly aholished

the custom of London which authorised the owner

of an ancient house to huild a new one on its old

foundations to any height, though therehy ohscur-

ing the ancient lights of his neighhour(/;). It has

(rt) Goldson V. Buck, 15 East, London, 13 Q. B. 1 ; Merchant

372. Taylors v. Truscott, 11 Ex.

(b) Salters' Co. r. Jay, 3 855.

g. B. 109; E. i: Mayor of
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l)een held that the Dower (r>) and IncloHnie(/<) Acts

apply to gavelkind lands, though this local custo-

mary tenure is not expressly mentioned in either

Act. Though the sheriffs of the Counties Palatine

of Lancaster and Durham were ex[)ressly forhidden

hy the 7 it 8 Geo. IV. c. 71, to arrest on mesne

l)rocess issuing from the (.ourts of "Westminster,

for less than i*50, this enactment was held repealed

hy the 1 & 2 Vict. c. 110, which, after aholishing

generally all arrests for deht, gave a judge power,

under certain circumstances, to order such an arrest

in every action for any sum for t'20 or upwards (.).

The Mortmain Act was held to extend to a corporate

hody which had heen empowered by an earlier Act

to take land hy devise and without license, in mort-

main {</). So, the General Lands Clauses Act of

1845, which authorises the compulsory taking of

lands for works of public utility, such as railways,

and gives corresponding powers to tenants in tail or

for life, to convey the lands so required, would a])i)ly

to tenants in tail under special Parliamentiiry

entails, such as the Abergavenny entail {<). The

(a) Farley /•. Bonhani, 2 Jo.

& H. 177 ; and see sup., p. 41.

(h) l.Iinet /'. Lenian, 7 De G.

M. & G. 340.

(c) Brown r. McMillan, 7

M. & \\. 196.

{(]) Luckraft /. Pridhaiu, 6

Cli. D. 205. See also Morrison

r. Genl. Steam Navifj. Co., "22

L. J. Ex. 233, and see also pn-

Jessel M.R. in Mersey Doel;s

r. Lucas, 51 L. J. Q. B. IHi:

Gardner v. Whitford, 4 C. 15.

N. S. 665.

(e) lie Cuckfield Board, VJ

Beav. 153.
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County Courts acquired jurisdiction, under their

<,'eneral authority to hear "all pleas" where the

(leht or damage did not exceed 1'20, to enforce the

payment of a rate imposed under a local Act passed

before those Courts were estahlished, and which had

made such rates recoverable only by action in the

Su))erior Courts (a). A local Act which lu-ovided that

the prisoners of the borough to which it applied, and

which had a separate Quarter Sessions, should be

maintained in the county jail on certain specified

terms, was held to be superseded by the Oeneral Act,

i) k () Vict. c. 95, which enacted that every borough,

which had Quarter Sessions, should, when its prisoners

were sent to the county jail, pay the county the

exi)enses, including those of repairs and improve-

ments (/>). The provision in the ^[etropolis Local

^lanagement Act, 1854, that the magistrate's decision

on matters under that Act shall be final and conclu-

sive was impliedly repealed by the Sunnnary Juris-

diction Act, 1879, which authorises any person

questioning a decision of a Court of Sunnnary

Jurisdiction to apply for a case to be stated (*•).

Where a C'iry gas company had been precluded by

its [)rivate Act from charging more than four shillings

(a) Stuart v. Jones, 1 E. & s. 129 ; ami 42 & 43 Vict. c. 49,

B 22. s. 33 ; R. /•. Biiclfje, 24 Q. B. D.

(h) Biamston r. Colchester, 609 ; Goodwin /•. Sheftield

t; E. X B. 24G. Curporalion, [1902] 1 K. B.

(r) 18 & 19 Vict. c. 120, 029.

I.S. 18
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for cvciv thonsiiiul (eot of gas of a certain (umlitv.

and the Metropolis (tas Act of 18(50 recjuired tlu'

City {i;as companies to supply a better and nioit'

expensive gas at the rate prescribed by it, whicli

might amonnt to five shillings per thousand feet ; it

was held that the later provision impliedly repealed

the earlier prohibition. Here, however, the general

Act avowedly applied to the company ; and it would

have been unreasonable that the better gas which

it required, should be supplied at the price mentioned

in the sjjccial Act, merely because the latter had not

been repealed in express terms (//).

The ^letropolitan Police Act, 2 & 3 Vict. c. 71.

s. 47, which provided that penalties under existing,'

and future Acts, which should be adjudged byjjolicc

magistrates, should l)e paid to the receiver of the

police district, and the subsecpient Act, 17 &: 18 Vict,

c. 88 (against gaming houses), which enacted that

the penalties which it inflicted should be recoverable

before two justices (or before a police magistrate,

since he has the same jurisdiction as two justices),

and should be paid to the overseers of the poor of

the parish in which the offence was committed, weic

construed so as to be consistent with each other, by

limiting the application of the penalties under the

later Act, to cases where they were imposed by

justices, and applying them in conformity with the

(a) Great Central Gas Co. r. Sec also Parry r. Croydon (•'^

Clarke, 13 C. B. N. S. S.3H. Co., 15 C. B. N. S. 56H.
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farlier statute, whore they were adjudged by a police

miigistrate [o).

Where a general Act is incorporated into a special

one. the provisions of the latter would prevail ovn-

any of the fornu-r with which they were incon-

sistent (h). It may he added, also, that when an Act

on one snhject, such as higiiways, incorporates some

of the provisions comprised in another relating to a

different suhiect. such as poor rates, it does not therel»y

incorporate the modifications of those provisions

which are snhsecjuently made in the latter Acti. ).

It has been said to he a rule that one private Act

of Parliament cannot repeal another exinit hy ex-

press enactment (//) ; hut necessar^ implicati.must,
no douht, he considered as involved in this expres-

sion (e), if the intention of the Legislature he so

manifested. If the later of the two Acts he incon-

sistent with the continued existence of the earlier

one, the latter must inevitably be abrogated ( /).

(«) Wiay /•. i:ilis, 1 E. .t E.

•J7() ; and see Receiver of Police

District r. Bell, L. R. 7 Q. B.

4:i:{. See also R. /•. Titterton,

1H95] 2 Q. B. ()1, where Wray
/'. Ellis is doubted and dis-

tinguished.

{!)) Attorney - General r.

(i. E. E. Co., L. R. 7Ch. 47">,

!.. R. fi H. L. .%7.

(( ) Bird I'. Adcock, 47 L. J.

M. C. l-2:i.

(d) I'rr Turner I..J. in Bir-

kenhead Docks r. Laird, 4 D*;

C. yi. & (r. 732. Se.' «x. f;r.

Phipson /•. Harvett, 1 C. M.

.t R. 473, sup., p. 24.0.

(c) Conij). Loril Mansrields

dictum in R. /•. Ablwt, 2 Dou^'.

o53, sup., p. PJo.

(/) See ex. j^r. l");v\v .".

Metrop. Board, sup., p. 245.

18—2
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SECTION IV.—IMPLIED KEPKAL IN PENAL ACTS.

The (jueHtion whether a new Act impliedly rejHuU

an old one has recently ari>sen in construing' Acts

which (leal anew with existin«< offences witlioiu

expressly referring to the past le«j[islation respectiii},'

them. The prohlem often arises whether tlu-

manner in which the matter is dealt with in tlif

later Act shows that the Legislature inten<led merely

to make an amendment or addition to the existinj,'

law, or to treat the whole suhject de novo, and so to

make a tahula rasa of the pre-existinj.,' law. Of

course, where the ohjects of the two Acts are not

identical, each of them being restricted to its own

object, no conflict takes place. Thus, an Act which

empowered justices to commit for a month an i\])-

prentice guilty of any misconduct in his service, was

not repealed by a later one which emi)Owered them

to compel an aj)prentice who absented himself to

make compensation for his absence, and to conniiit

him, in default, for three months {a). The object of

the first Act was to punish the apprentice, while that

of the other was to compensate the master. The

2;J Eliz. c. 1, which imposed a monthly penalty of

'C'lO to the Queen on recusants, was held not to

repeal the earlier statute 1 Eliz. c. 2, which imijoscd

a [)enalty of 12</. to the i)Oor for every Sunday's

See Gieen r. R., 1 App. Cas. 13. Comp. R. v. Youle, int.,

.013. 2m1.

{(i) ("iiay r. Cookson, IG East,
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omission to go to flmrcli ("). In tliis case, imleeil,

tt latter Act, 8 Jac. I., tr«'ate(l the tivHt of Elizabeth

us still in force.

It would seem that an Act which, without altering'

the nature of the otfence, as hv making it felony

instea<l of misdemeanour, imposes a new kind of

l>niiishment, or provides a new course of procedure

for that which was already an offence, at least at

common law, is usually regarded as cunmlativ*', and

as not superseding the pre-existing law. For in-

stance, though the iV 10 Will. III. c. 85, visits the

ottence of blasphemy with personal incapacities and

imprisonment, an otiender might also be indicted

for the common law ot!Vnce(//). The '' W. k ^I.

Sess. 2, c. H, which prohibited kee))ing swine in

houses in London on pain of the forfeiture of the

swine so kept, did not abolish the liability to fine

and imprisonment on indictment at common law

for the nuisance ((•). So, the 8 it 4 W. & M. c. 11,

ill imposing a penalty of 1'5, recoverable summarily,

on parish officers who refused to receive a panp"i

removed to their parish by an order of justices, was

held to leave those officers still liable to indictment

for the common law otience of disobeying the order,

which the justices had authority to make under the

1:3 vV 14 Car. II. c. 12. In such cases, it is presumed

{<!) Fosters Case, 11 Rep. 1(51.

O.il). ((•) H. V. Wijij,', 2 8alk. 4G0.

(/') R. /•. Ciulile, :{ H..<: AIil.

::::i
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that the Legislature knew that the oflfence was

punishable by indictment, and that as it did not in

express terms abolish the connnon law proceediiij,%

it intended that the two remedies should co-exist (^o.

At all events, the change made by the new law was

not of a character to justify the conclusion that

there was any intention to abrogate the old ; and in

most of the examples cited, the presumption against

an intention to oust the jurisdiction of the Superior

Courts would strengthen it. Where an earlier

statute (the Metropolitan Police Act, 1881)) by onn

section (s. 57) empowered a magistrate to impo:c a

l»enalty of not more than 40.s. ff -m ofience, and by

another section (s. 77) empowered him if the penalty

was not paid to commit the offender to i)rihon for a

month, and a later statute (the Street Music Act,

18()4) repealed the former section, and substituted

for it one empowering the magistrate to impose tin;

same i)enalty or to commit to prison for not more

than three davs, it was held that this did not ini-

])liedly repeal the latter section, but it was coni-

l>etent for the magistrate to sentence an offender to

pay a })enalty of 40.s., and in default of payment to

be imprisoned for a month (//).

I'nder s. 83 of the Interpretation Act, 188U (« i,

((• ( Steplieiis r. Wutsoii, 1 A 2H Vict. c. '}'>, s. I ; l^ r.

S;ilk. 45: R. ,•. Rol)insoii. 2 Hopkins, [IH93J 1 Q. Ji. (ril.

liir.i. HOO, prr [.ovd Miwsi'wUl (r^ ')2 S: 53 Vict. c. (l-'J.

(/) ii >1 .'i Vict.c. 47, iiiul 27
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where an offence is punishable under more than one

Act, or under an Act and at common law, the

offender, unless the contrary intention a^jpears, may

be punished under either, but shall not be punished

twice for the same offence.

Where a statute alters the quality and incidents

of an offence, as by making that which was a felony

merely a misdemeanour, it would be construed as

impliedly repealing the old law. Thus, the Ki

(xeo. III. c. 30, which imposed a pecuniary penalty

merely, on i)ersons who hunted or killed deer with

their faces blackened, was held to have repealed the

Black Act (0 Geo. I. c. 22), which nuide that offence

capital ('/).

Again, where the punishment or penalty is altered

in degree but not in kind, the later provision would

be considered as superseding the earlier one (/>).

Thus, the 5 Geo. I. c. 27, which imposed a tine of

ITOO and three months' imprisonment for a tirst

offence, and fine at discretion and twelve months'

imprisonment for the second, w as held to be impliedly

repealed by the 23 Geo. II. c. 13, which increased

(jeiieiiil r. liOckwood, 9 M. &

\V. 391 ; and per Martin B. in

Rol)inson r. E nerson, 4 H. «S:

C. 3.w; Cole /•. Coulton, 2

K. ^t H. ()'.).). Conip. Sims v.

Tin , r,S I. ,J. M. C. 39.

((/) R. r. Davis, 1 Leach, 271.

See per Lord Eshcr M.R. in

l.ec /•. Dangar, [1892] 2 Q. B.

;{4s.

(/)) See per Lord Abinj^er in

Ileiulerson r. Sherborne, 2 M.

iV \V. 2;J(), and Atloiiiev-
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the punishment for the first offence to a fine of tr)00

and twelve months' imprisonment, and for the

second to 11,000 and two years' imprisonment ((()•

So, it was liehl in America that a statute whidi

punished the rescue or harbour of a fugitive slave hy

a penalty of 500 dollars, recoverable by the owner

for his own benefit, and reserved his right of action

for damages, was repealed by a later enactment

which imposed for the same offences a penalty of

1,000 dollars on conviction, and gave the party ag-

grieved 1,000 dollars by way of damages recoverable

by action (It).

Indeed, it has been laid down generally, that if a

later statute again describes an offence created by a

former one, and affixes a different punishment to it,

varying the procedure; giving, for instance, an

appeal where there was no appeal before, directing

something more or something different, something

more comprehensive ; the earlier statute is imi)liedly

repealed by it (r). The « Geo. III. c. 25, which

made an artificer or workman who absented himself

from his employment, in breach of his contract,

liable to three months' imprisonment, was held to

i<() R. /. Cator, 4 Burr. 2020.

{!)) Nonis r. Crocker, 13

Howui.l, 429.

(<) Per Cm-, in Micliell r.

Hrown, 1 E. & E. 2()7
;
per

H. &. N. 219
;
per Martin B. in

Youle i: Mappin, 30 L. J. M.

C. 237. Comp. R. v. Hoseason,

14 East, 605, and per Lord

Hardwicke in Middleton /•.

Hianiwoll B. in 7.'c Baker, 2 Crofts, 2 .\tk, 674.
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be iinpliedly repealed by the 4 Geo. IV. c. 34, which

punished not only that offence, but also that of not

entering on the service, after having contracted in

writing to serve, with three months' imprisonment,

pins a proportional abatement of wages for the time

of such imprisonment ; or in lieu thereof, with total

or partial loss of his wages and discharge from

service (a). So the 11th section of the 54 Geo. III.

c. 159, which imposed a penalty of flO, leviable,

not by distress, but by imprisonment, in default of

immediate payment, on any person throwing ballast

or rubbish out of a vessel into a harbour or river

so as to tend to the obstruction of the navigation,

and gave an appeal, was held to repeal by implica-

tion the earlier Act, 19 Geo. II. c. 22, which had

imposed, without appeal, a penalty of not less than

50.S. and not more than 1*5 for the same offence,

leviable by distress or imprisonment, in default of

distress. The preamble of the later Act, indeed,

recited that it was expedient to "extend" the pro-

visions of the earlier one, and though its implied

repeal seems to have been thought at variance with

such an intention, it may be (luestioned whether its

provisions were not "extended" by what was, in

effect, their re-enactment with an increased penalty

and a sunnnary method of its recovery!/*). V/heve

(./) R. /•. Youle, H. ik K. Woosmiin, sup., 258.

7."):i ; Youle v. Mappin, 30 L. .T. {!>) Michell v. Brown, 1 E. .V

234, S. C. Coiiip. Osvens i: i:. 2(;7.
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ti local Act imposed on " all persons" engaged in

making gas, who suffered impure matter to flow into

any stream, a penalty of t200, recoverable by a

common informer by action, and a further penalty

of t20 for every day the nuisance was continued,

payable to the informer or to the party injured, as

the justices thought tit ; and the General Gasworks

Clauses Act of 1847 afterwards imposed the same

l)enalty on the " undertakers " of gasworks autho-

rised by special Act, recoverable by the party in-

jured ; it was held that the earlier Act was repealed

as regarded such undertakers (<0. i^o an Act which

imposed a penalty of not less than 40.s. or more than

t5 upon any owner or occupier who did not imme-

diately remove certain projections from his house

upon notice to do so, was held to be impliedly le-

l)ealed by a later Act which imposed a penalty not

exceeding t5 (without specifying any minimum),

and a further i)enalty of 40.s. a day for a continu-

ance of the offence, upon any owner or occujjier

who did not after fourteen days' notice remove such

projection (//).

It has been observed by the Supreme C\)urt ot the

((.) Puny /•. Croydon (ins

Co.. lo C. B. N. S. oUS.

(/') .07 Geo. III. c. xxix. s. 72,

IS .V 19 Vict. c. 1-20, s. 119;

KortcsfiK^ r. St, Miitthcw,

170; Suniiiiers /•. llollwrii

Hoard of Works, [1893] 1 (,). 15.

()1'2. But see Keep /•. St.

^liiry's, Newington, [lSi»4] 1

(I B, .')-24, and com}). WyiUt ,".

Betlinal Creen, lH9r 2 Q. B. lieius, [IHICJJ 2 Q. B. 220.

' i
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United States, that in the int<Mpietation of laws for

the collection of revenue, whose provisions are often

very coujplicated and numerous, in order to f,'uard

against frauds, it would he a stron«5 proposition to

assert that the main provisions of any such law were

repealed, merely hecause in suhsequent laws other

powers were given, and other modes of proceedinjj:

were provided, to ascertain whether any frauds had

been attempted. The more natural inference is that

such new laws are auxiliary to the old (o).

But little weight can attach to the argument, that

because an offence falls within two distinct enact-

ments in their ordinary meaning, a secondary con-

struction is to he sought in order to exclude it from

one of the two. Thus, an enactment which pro-

hibited under a penalty any person concerned in the

administration of the poor laws from supplying goods

ordered for the relief of any pauper, was not con-

strued as excluding a poor law guardian, merely

because another provision expressly made such

ofiicers liable to a much higher penalty for supplying

the parish workhouse with goods (h). Where one

section of an American Act enacted that no ship

from a foreign port should unload any of its cargo

but in open day, on pain of forfeiture of both goods

and ship ; and another prohil)ited the unloading of

any ship bound for the United States, before she

f,0 Per Cur. in U. S. r.

Wootl. 16 Peters, 342.

(/') Davics r. Harvey, L. E

9 Q. B. 433.
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nrrived at the proper place of discharge of her cargo,

on pain of forfeiture of the unUiden goods ; it was

held that a foreign ship hound for New York, and

unloading a part of her cargo at night at an inter-

mediate harbour in the United States did not escape

from falling within the former section, merely

because it fell also within the latter. It was

observed that there was no principle of law or

interju-etation to authorise a Court to withdraw a

case from the express prohibitions of one clause, on

the ground that the offence was also punished by a

different penalty in another. Neither could be held

nugatory (o).

However, where a statute by one section empowered

justices to order the abatement of a nuisance, punish-

ing disobedience of their order with a fine of 10s. a

day, and by another section empowered them to

prohibit the recurrence of the nuisance under a

penalty of 20.s. a day, it was held in a case where

orders had been made at different times under both

sections, and two informations were laid for a breach

of both by a fresh act of the same nuisance, that

there could be only one conviction (/*).

i'

i

{(t) The Industry, 1 Gallisoii, Kddlestone r. Barnes, 1 Ex. D.

114.

'

G7.

(h) IS ,t 19 Vict, c 121;



CHAPTER VIII.

SECTION I.—PRESUMPTION AGAINST INTENDIN(i WHAT

IS INCO^ ENIENT OK UNREASONABLE.

In determining either what was the general ohject

of the Legislature, or the meaning of its language

in any particular passage, it is obvious that the

intention which appears to be most agreeable to

convenience, reason, justice, and legal princii)les,

should, in all cases open to doubt, be presumed to

be the true one. An argument drawn from an

inconvenience, it has been said, is forcible in law (<i) ;

and no less force is due to any drawn from an

absurdity or injustice. But a Court of Law has

nothing to do with the reasona" leness or unreason-

ableness of a statutory provision, except so far as it

may help it in interpreting what the Legislature

has said(/;). The treaty between Louis XII. and

the Pope, which gave the King the right of appoint-

ing to " all bishoprics vacated by the death of

"bishops in France," was, for instance, properly con-

strued, not as giving him the right of appointing to a

foreign bishopric whenever its incumbent happened

to die in France, but, more consistently with

(//) Co. Tiitt. 97a. Cooke r. Vogeler, [1901] A. C.

(/») Per Lord Halsbury in 107.
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j,'oo(l sense and eonvenionee, as authorising him to

lill the bishoprics of his own kingdom, when their

holders died, whether at lionie or abroad {«). A

statute which gives an apjjeal to any person thinking

himself aggrieved by any order, conviction, judg-

ment, or determination of a justice, does not ai)ply

to a prosecutor comi)laining of an ac(piittal. If it

<lid, the person ac(iuitted would be liable to be twice

vexed for the same cause. Besides, tlie j)rosecutor

i'ould not legitimately be considered as aggrieved (A).

Where there is an appeal from a magistrate's

<lecision, " when the sum adjudged to be paid on

•* conviction shall exceed two pounds," the question

whether the penalty only, or the penalty i)lus the

<osts were intended, would be decided on similar

general considerations of convenience and reason.

Tt would be thought more likely that the Legislature

intended to give an appeal only when the offence

was of some gravity, and not merely where the costs

< which would vary according to the distances to be

travelled by the parties and their witnesses, the

number of the latter, and similar accidental circum-

stances) ha[)pened to swell the amount above the

tixed limit (/).

(a) Puff. L. N. b. ',, c. 12,

H.

(h) ."j & G Will. IV. c. 50,

105; R. V. London .I..T., 26

(20 & 21 Vict. c. 43 and 42 .;

43 Vict. c. 49) see Stokes /•.

Mitclieson, [1902] 1 K. B. sr.7.

(c) R. r. Wanvicksliiie, i>

Q. B. I). 357 But under the E. .^ B. 837.

Sunnnarv .Jurisdiction Acts
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An Act ro<,'nliitin«^ lociil ratt's. wliicli f^'iivc an

appeal against any rate to the Quarter Sessions, and

jnovided, for enforeinj; its payment, that two justices

miglit issue a distress warrant aj^ainst tlie j^oods of

the defaulter, if he did not, on heinj^' sunnnoned,

" prove to them tliat he was not charj^eahle with, or

" hahle to i)ay sucli rate," would not he construed as

authorising? the justices to enter upon any intpiiry

into the validity of the rate, if it was valid on its face ;

though, literally, the defaulter would unquestionahly

])rove his non-liahility, if he proved its invalidity. If

the (piestion of validity, which was left to the Quarter

Sessions, was also open to the justices recpiired to

enforce the rate, they niij,'ht decide against the

validity of the rate after it had heen adjudged valid

hy the Quarter Sessions (a) ; a conflict which could

not readily he supposed to have heen intended. It

would he otherwise, indeed, if the rate hore invalidity

on its face, hy not showing that it was made in

accordance with the statutory authority given for the

])uri)ose ; for they could not he required to enforce

what did not profess to he a valid demand made by

competent authority (/<).

((() Bivniingliani /•. Shaw, 10

Q. B. 808 ; lie Williams, 2 E.

.t B. 84; R. r. Kingston, E. B.

.1- E. -ioG ; R. /•. Bradshaw, 2

]•;. it E. 83G ; R. r. Higginson

•2 h. &. S. 171 ; Exp. :May, 2

B & S. 426 ; R. v. Linfonl, 7

]•:. it B. 9.j0 ; R. r. Finnis. 28

L. .1. M. C. 201. See Wake /.

Slieffif'ia, 12 Q. B. D. 142.

(h) R. /•. Eastern Counties

R. Co.,.oE.&B.974. See R.

v. Ci'oke, 1 Cowp. 30.
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A t'onstabh', jintliorised by statnU* at all tinu's to

enter licensed j i-eniises for the purpose of jm'ventinj,'

or detecting violations of the licensing laws, cannot

demand admission unless he has some n'asoiiahlt-

ground for suspecting a hrea<*h of the law ("K

An Act to provide })rotection against dog ,. which

empowered magistrates to make an order that any

dog found to he dangerous should " he kept under

"proper control or destroyed," would, on this prin-

ciple, he construed as giving the Uiagistrate the

option of making an absolute order for the destruc-

tion of a dangerous dog ; not as reipiiriiig that his

order should he in tlie alternative terms of the Ai-t.

which would place the option in the hands of the

owner of the dog ; for this would he much less

efficacious and convenient (/»).

The 24 iV 25 Vict. c. U8, which, after making it

felony to engrave without authority plates of hank-

notes purporting to he notes of the Bank of Knglan<'

or of Ireland, or of any other company, declared in

another section that the enactment should not api)ly

to Scotland, excei)t where it was exju-essly so pro-

vided, was lield to ap[)ly to the engraving of the

notes of a Scotch hank ; the rational object and

meaning of the excluding provision being, not that

forgeries against Scotch banks might be committed

[,.^^gm ^k
^BBKBim
f -^

-'?i.

i

1
3

((() 37 i<: 38 Vict. c. 49, s. 16

:

(h) Pickering r. Marsh, U
Diiiicaii i: Duvsain^, [1897] 1 L. J. M. C. 143.

Q. B. 575.
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in Hngland with impunity, hut tliiit, when connnittcd

in Scothmd, they shouhl not full within i\w Act (no-

where an Act, after transferring all duties of

paving and lighting from existing Commissioners to

a Board of Works, provided that all contracts with

the former should remain valid, that no action ui)on

them against the Commissioners should ahate, and

that all liahilities under such contracts should he

paid out of rates to he made hy the new Jioard ; it

was held, on the ground of its heing the more con-

venient coarse, that an action on a contract made

with the Commissioners might he hrought against

the Board (/*). The '20 & 21 Vict. c. 43, which

authorises a party aggrieved hy a de<,'ision of justices

to apply within three days for a case, and directs

that "at the time of the ai)plication," and hefore

the case is delivered to him, he shall enter into

recognizances to prosecute the appeal, was held suh-

stantially complied with if the recognizances were

entered into within the three days, though not at the

time of the application (r). It has heen repeatedly

held that whej: an Act gives an appeal to the

"next" sessions, it means not necessarily the next

which takes place in order of time, or an adjourn-

ment of it [d), hut the next to which it is practicable

(a) H. /: Brackenritlge, L. R.

1 C. C. 133. Comp. lie

OLoshiin, L. E. G Ch. 40G.

3 C. B. N. S. 674.

(c) Chapman t*. Robinson, 1

E. & B. 2o.

(h) Sinnott r. Whitechape!, (^/) R. r. Sussex, 7 T. R. 107.

I.S. 19
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with fair tlili;,'«*iu't» to carry the appeal (*/). It is

ohvions that a stricter construction wouM often

have the effect of taking away the appeal which tlie

Legislature intended to give. When an Act gave

any person aggrieved (/») hy an order of justices, four

months " for making his complaint to the Quarter

•' Sessions," it was construed to mean, not that

complaint must he heard within that time, hut a

the appellant should have that time for not n in

iiis intention to appeal; otherwise he mig!i!

times he limited to a few weeks, or, if no >.,.•

were held within the four months, he \ jr.l'

deprived of his appeal altogether (/).

The Workmen's Compensation Act, 1897, provi( >

that proceedings for the recovery of compensation

under the Act shall not he maintainahle unless

(a) R. r. Yorksliire, 1 Douj;.

19-2; R. /'. Dorsetshire, 15 East,

'200; R. /'. Sussex, 15 East,

20G; R. /•. Essex, 1 B. & A.

•210; R. >'. Thackwell, 4 B. &

C. 62 ; R. V. Devon, H B. & C.

(')40 ; R. r. Sevenoaks, 7 Q. B.

136 ; R. V. Sussex, 4 B. & S.

i)66. See R. /•. Trafford, 15

Q. B. 200 ; R. r. Watts, 7 A. &

E. 461; R. -. West Riding,

E. B. & E. 713.

(b) See R. r. Middlesex, 3 B.

.^' Ad. 93S ; Wood v. Hcuth, 4

M. & Gr. OIH ; R. ,>•. Chichester,

29 L. J. Q. B. 23 ; Hollis /•.

Marshall, 2 H. & N. 7.w

;

Graves's Case, L. R. 4 Q. Ji.

715; Boycej'. HiRgins, 14 C. H.

1 ; Exp. Learoyd, 13 Ch. J).

321 ; Exp. Thoday, 2 Ch. D. 22l>,

797 ; Verdin r. Wray, 2 Q. B.

D. 60H; conip. Rochfort /•.

Atherley, 1 Ex. D. 511; ]i','

Shaftoe's Charity, 3 App. Ca^;.

872.

(<•) R. V. Essex, 34 L. J. M.

C. 41;R. r. Middlesex, 6 M. .<:

S. 279. And see post, p. ."OJ.

w
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notice of the accident has been given as soon as

practicable, and unless • the claim for compensation

' with respect to such accident has been made within

*'Kix months from the occurrence of the accident

*' causing the injury.'' The House of Lords has held

*'the claim for compensation " to mean a notice of

claim for compensation sent to the employer, and

I , the initiation of proceedings [a),

1 Act which authorised the Quarter Sessions to

t.'i a successful appellant against a conviction,

, (>^ .s against the party appealed against, and directed

that the notice of api)eal should be served on the

onvicting justice, was construed as not making the

1 itter a party to the appeal ; for it was to be pre-

sumed that the Legislature did not intend so great

an anomaly as rendering a judicial officer liable to

costs for an act done bona tide in the discharge of

his judicial functions (//). The respondent, in such a

case, is the prosecutor before the magistrate ;
though

his construction involves the hardship of making him

liable to the costs of a proceeding of which he has

iiad no notice, or perhaps even knowledge.

The statute which enacts that " a solicitor may

*-makt an agreement in writing with his client

(,() 60 & Gl Vict. c. 37, s. 2,

8ub-s. 1 ; Powell /•. Main Col-

liery Co., [1900] A. C. 366.

(/') E. i: Hants, 1 B. & A<1.

6o4 ; R. V. Smith, 29 L. J. M.

C. 216 ; R. r. Puidey, 5 B. .t S.

909. See R. r. BnuUaugh, 2

Q. B. D. 569, 3 Q. B. D. 607

;

R. r. r^ndon J.J., [1895]

1 Q. B. 616.

19—2
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3

^
•:

" respecting the amount and manner of his remunera-
' tion," was held to require imiiliedly that the agree-

ment should he signed by the client ; as otherwise

it would be possible for a solicitor to place a docu-

ment signed by himself only, and containing terms

favourable to him, before his client, and then contend

that the latter was bound by it (a).

Where one Act authorised the recovery of certain

claims before justices of the peace, proceedings

before whom are limited to six months, and another

Act authorised their recovery, when not exceeding

M20, in the County Courts, where the term of limita-

tion was six years, it was held that suits for them
in the latter Courts were limited to six months,
to avoid imputing to the Legislature the anomalous
intention of allowing six years for the recovery of

small sums, while giving only six months for large

ones (/>). Similarly, on the ground (among others)

that it would be unreasonable to presume that the

Legislature intended to impose a more severe penalty

on a person who without malice wilfully gathered

uncultivated mushrooms than on one who unlawfully

and maliciously destroyed cultivated roots or plants

(a) Re Lewis, 1 Q, B. D. 724.

And see lie Frape, [1893] 2 Ch.

284 ; Baker v. Yorks. Ass. Co.,

[1892] 1 Q. B. 144.

(b) 11 & 12 Vict. c. 63, s. 39,

24 & 25 Vict. c. 61, s. 24;

Tottenham Board r. Rowell, 1

Ex. D. 514 ; Blackburn, Mayor

of /•. Sanderson, [1902] 1 K. K
794. See also the judf^uient

of the Exchequer Chaiiil)er ii.

Nicholson r. Ellis, E. B. A E
267, 2H3.

"r^T
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used for food, it was held that in view of s. 24 of

24 & 25 Vict. c. 97, which imposed a penalty of one

month's imprisonment or a tine of tl in the latter

case, s. 62 of the same Act, which makes it an

offence punishahle with two months' imprisonment

or a fine of t'5 to "wilfully or maliciously commit

" any damage, injury, or spoil to or upon any real

*'or personal property whatsoever for which no

"punishment is hereinhefore provided," could not

be regarded as applying to a case such as the

former ((f). But a milk carrier who damaged his

master's milk, not to injure his master but in order

to make a profit for himself, was held to be guilty

of an offence under the latter section (/>).

The Bankruptcy Acts which vested the future as

well as the present property of the bankrupt in the

assignee or trustee, imported the necessary excep-

tion, to save him from starving, of the remuneration

which the bankrupt might earn by his labour after

his bankruptcy, and the damages which he might

recover for any personal injury {<); and while estab-

lishing the right of the trustee to future ])roperty as

between himself and the bankrupt, did not affect the

rii^'ht of the latter as between himself and his debtor,

unh'ss the trustee interfered, to sue for a debt which

{(() (lardiier /•. MiUisbrid^'e, (<) Bocklmm /•. Drake, 2

111 Q. 1'.. 1). -217. H. L. 079 ; Ji'r Wilson, 8Ch. D.

{/') KojM'i- r. Knott, [1H9H] 1 HM.

Q. H. K()M.
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accrueil dno after tlie vesting of the pro|)erty in tJK^

trustee ; and the provision contained in the Acts

that the bankrupt shouhl not have })ower to recover

such debts, was similarly limited in effect (<0. TIk-

Act which imposes a penalty on the i)iracy of a

dramatic work, or " any part thereof," would not be

broken unless a material and substantial part was

pirated. It is not to be supi)osed that the Legisla-

ture intended to punish the misappropriation of

whnt v.as of no value (/<).

A construction which facilitated the evasion of a

statute would, on similar grounds of inconvenience,

be avoided. Thus, an Act which forbade an inn-

keeper to suffer any gaming "in his house or

" premises," was construed as extending to gaming
by himself und his personal friends in his private

rooms in the licensed premises ; for a construction

which limited the ])rohibition to the guests in the

public rooms would have opened the door to collusion

and evasion (r).

(rt) Ho i-bert r. Saver, 5 Q. B. 2ol ; JJi-acllmry /•. Holteii, L. ]\.

9Go; Jackson v. Burnhani, S S Ex. 1; Plaiichf r. Bmliam, i

Ex. 173; Juiiieson/'. BrickCo., Bing. N. C. 7; D Alniainc •,

4 Q. B. D. 20S; Cohen »-. Mit- Boosey, 1 Vo. ^^ C. 301.

chell, 2') Q. K D. 2G2. But

see ne Claik, 1H94 2 Q. B.

(/') Chatteilon /•. Cave, 2

C. 1'. 1). 42, ;{ App. Cas. 4h:{;

l'ik(- /•. Nicholas, 1,. 1{. :. CI,.

{() Patten /•. Rhymer, 3 IL

it K. 1 ; C()ri)et -• llaigli. j

C. 1*. I>. ")()
; and sef //</ brctt

L.-I.inlies/'. West Ham Union,

.^ (,). H. 1). ()<). C.nip. Ihi-ideii

r. ilfi-hes, 1 ,>. K. 1). ;j;JO;
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Anil yet, a construction facilitating evasion, even

to the extent of defrauding the revenue, may he

justified and required hy considerations of con-

venience, as in the case of Stamp Acts; where

the (juestion whether the document is surticiently

stamped dej^ends solely on what appears on the fac«'

of the document, to the exclusion of all extrinsic

evidence to prove the contrary ; for, to admit .vi-

(lence to invalidate it, would lead to the intolerahle

inconvenience of holding a collateral inquiry, to the

interruption of the trial of the cause in which the

paper was tendered (-0.

Acts which impose !i pecuniary penalty have

sometimes given rise to a (piestion, when there

were two or more offenders, whether one joint or

several separate penalties were intended ;
and this,

where the Act has left it open to douh^ has heen

said to depend on whether the otience was in its

nature Joint or several. AVhen the offence is one in

which every participator is justly punishahle in pro-

portion to the part which he took in it, the inference

would ohviously he that a separate penalty on each

Tasseil r. Oveiulen, 2 Id. 3h:j ; Bunyanl, G B. & S. GH7
;
Gatty

Lfslei- r. Torieiis, Id. 403 ;

Hosley /•. Davies, 1 Id. W4 :

(jallagher /. Rudd, [1H9H] 1

g. B. 114.

((/) Wliistlcr /'. Forstcr, 14

(. 1'.. N. S. 24 S , Austin /•.

r. Fry, 2 Ex. D. 205 (approved

ill Royal l^ank of Scotland ••.

Tottenliani,[lHy4l2Q. B.Tiry).

Comp. Clarke i. lioclic, 47

I. .1. Q. B 147.
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was intendefl In the offence of assaulting and
resisting a iiistom-honse officer, one may resist,

another molest, a third run away with the goods

;

all are distinct acts, each a separate offence, and
each offender would he liahle for his own separate

offence (^0- Ho, under the Toleration Act, which
enacts that if any person or persons maliciously

disturh a congregation, such '' jjerson or ])ersons
"

shall, on conviction of "the said offence," he liahle

to a penalty of 1'20; it was held that every person
engaged in such a disturhance would he liahle to a

separate ])enalty (h).

So, where two men were convicted of an assault

and sentenced to pay one penalty, under tiic

••» Geo. IV. c. 81, the conviction was quashed

;

hecause a penalty ought to have heen imposed on

each offender severally, the offence heing in ii-

nature several (.). And under the 1 & 2 Will. IV.

c. 82, s. 80, which enacts that if "any person"
shall trespass in the daytime on land in search

of game, "such person" shall he liahle to ;i

penalty of fi, every offender is liahle to a separate

l)enalty (</).

Jiut it has been said that where the offence is in

Its nature single, and is i)unished hy a pecuniary

(") /'cr Lord Mansfield in K. .'.irj.

H. /•. n-.uk, -1 Cuwp. (UO. (,/) Mayliew /•. Wardiev, 1 \

(/'! K. /•. Hui.e, :> T. R. .->42. C. Ji. X. S. 550.

!') Mor^fan r. I'.rowii. 4 A. k
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penalty, only one penalty can be imposed on all the

offenders jointly ; that if it is the offence, and not

the offender, that is visited with punishment by the

statute, only one penalty is incurred, however larj^e

may be the number of persons who incurred it.

Thus, under the statute of Anne, which enacted that

if any unqualified " person or persons " kept or used

hounds for destroying game, "the person or persons
"

so offending should forfeit i'5, it was held that to keep

or use a greyhound for such a purpose was punish-

able by one penalty only, whether the dog was kei)t

or used by one or by several persons. Only one dog

was kept, it was said, and only one penalty, falling

on all the offenders jointly, was imposable {<i)- The

decision has been perhaps better defended on the

ground that the Act, in speaking of "persons" in

the plural, and providing that for such "offence,"

in the singular, they should i)ay i'5, and not t'o

"each," one joint offence and penalty were contem-

plated (/>). In an old case cited in support of this

construction, it was held that the statute 1 & 2 Ph.

iV M. c. 12, which prohibited the impounding of a

4listiess in a wrong place. " upon pain every person

"offending should forfeit to the party grieved for

"every such offence" a hundred shillings and treble

danuiges. gave only one ])enalty against three

(<') Ilimlyiiian /•. Wliitakei, T. H. ^0<J.

2 I-:ast, .jT.'in. ; R. r. Matthews, (/') /Vr Alderson B. in R. r.

10 Mod. -it; ; R. /•. Hleiisdalf, 1 IXaii, \i d. .^- W. 42.
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persons {o). But although this decision is said to

have heen hased on the ground that the offence was

one only, and joint, the penalty was recoveral)U'

only hy the party grieved, and was consequently to

be regarded as a conii)ensation to him, not as a

punishment on the offenders (/<). Viewed in this

light, it is clear that only one penalty could \>v

recovered ; for the injury was the same, whether it

was done hy one or hy several persons ; and it could

hardly have been intended that the pecuniary com-

pensation for a wrong should vary in amount wiih

the number of persons concerned in doing it.

In referring to cases of this kind. Lord Manstidd

observed that if i)artridges were netted by night, two

or three or more men might draw the net, but still it

constituted but one offence ; and that killing a hare

was but one offence, whether one killed it or twenty,

and that it could not be killed more than one*' (- ).

But however pertinent such considerations might lie

in measuring the danuige done to the owner of the

game, they seem less applical)le to the (piestion of

punishing, on luiblic grounds, a breach of the law.

The (pu'stion whether the offence was joint or several

evidently arose, not from the nature of the offence,

but from the nature of the penalty. If the penalty

(((j Piirtri(lj,'f r. Niiylor, Cm. (//) See ex. gr. Steveii-> /.

I'M/.. 4S(), eitetl in K. V. Chirk, Jeacocke, 11 Q. IJ. 7;31.

•2 Coup. (IIO; K. /. Kiiij,', 1 k) In H. /•. Clarke, uhi su[>.

Sulk Is-J.
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had been corporal instpad of pecuniary, tlie distnic-

tion between joint and several offences could luirdly

have occurred ; for it would have been found difficult

to apply the rule of one joint penalty to two offenders

sentenced to live weeks' imprisonment or twenty-tive

lashes. It would seem that the question whether

the penalty is to be understood as separate or joint,

where the Act is not explicit, would be better

governed by the consideration whether the penalty

was intended as compensation for a private wrong, or

as a punishment for an offence against public justice.

It is hardly necessary to add that all such con-

siderations ari immaterial where the language of the

Act is not open to doubt. Thus, where it was enacted

that "every person" who assisted in unshipping or

concealing prohibited goods should forfeit treble

their value or 1100, at the election of the C'onnnis-

sioners of Customs, it was held that every person

concerned in the offence was liable to a separate

penalty 00; although undoubtedly the offence was

as joint in its nature as in the case of the wrongful

removal of the distress (/»).

SECTION II.—PUESUMPTION A(iAlXST INTENDINCl

INJUSTICE OR ABSURDITY.

A sense of the possible injustice of an intevi)re-

tation ought not to induce judges to do violence ti>

(„) 3 .<: 4 Will. IV. c. 5:5 ;
(/" riUlrklj;e v. Nux' >, Cro.

J{. r. Dean, 12 M. .^ W. 'M. Kii/- 1^0, su,).
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well-scttlod rules of construction, but it may properly

lead to the selection of one rather than the otlitr

of two possible interpretations (a). Whenever tln'

language of the Legislature admits of two con-

structions, and if construed in one way would Icail

to obvious injustice, the Courts act upon the view

that such a result could not have been intendid,

unless the intention had been manifested in express

words (/;). Thus, where a bye-law authorised the

Poulters' Company to tine " all " poulters in London
(U- " within seven miles round," who refused to lu-

admitted into their company, it was held that,

inasmuch as no poulter could legally belong to the

company who was not also a freeman of the City,

the bye-law was to be construed as limited to those

l)oulters who were also freemen; to avoid the injus-

tice of i)unishing men for refusing to enter into ii

company to which they could not legally belong (. ).

(rt) Per Lord Herscliell L.C. /•. Kirkcaldy CoimiiissioiuMs, 7

ill Arrow Shippiiifr Co. t: Tyiie

Commissioners, [1H94] A. C.

(A) /Vr Lord Ciiiiipl)eil in R.

/•• Sket'ii, Bell. C. C. 97 ; and

R. r. liUiid Tax Com., 2 K. .t

11 71() -,]), J Keatinj,'.!. in IJoon

r. llowar.i, L. R, '.) C. P. 308;

/" / Hn4i L.J. in R. /. Monc-k,

2 g. R. D. -joo: Smith /•. (1.

\V. R. Co., :i .\i)p. Cas. IC).-)-

j'l'i- Lord Blacklnn-n in Rothes

App. Cas. 702; per Lord Cairns

in Hill r. West India Dock C'd.,

*J App. Cas. 45ti; Railton /•.

Wood, lo App. Cas. '.iG.i
;

j,.r

]irett M.R.iii PlumstcadJioai.l

of Works V. Spacknian, K(

Q. H. ]). H7S; jH'i- Lord Ksh.i'

M.R. in Kxp. Dunn, 2;J g. I'..

1). m;i.

(<•) Poulters' Co. r. IMiiliiiK,

Rinfr N. C. 314; R. /•.

Saddlers" Co., 32 L. J. Q. ii.

ligMWF^ggB^.
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So, in the sections 112 and lOH of the Iknkrnpt Act

uf 1H49, which protected a hankrnpt from arrest hy

his
' creditors," this word was construed as Umited

to those creditors who had dehts i)rovahIe under the

banlirup^cy ; for it wouhl have been obviously unjust

nnd was therefore presumably not intended, that his

certificate should protect a bankrupt not only against

those creditors who had, or might have proved under

the bankruptcy, but agauist creditors whose claims

wt-re not barred by it ((0- The provision that the

Court of Bankruptcy should refuse a bankrupt his

discharge "in all cases" where the debtor had com-

mitted an offence under the Debtors Act, 1801), applies

only to cases connected with or arising out of the

bankruptcy, the language used being so wide that

if it received its full grammatical meaning it

would produce injustice so enormous that the

Legislature could not have intended mere general

words to lead to such a result (h). The Public

Authorities Protection Act, 1893, which i)rovides that

a judgment for the defendant in an action against a

public authority " shall carry costs to be taxed as

"between solicitor and client," does not take away

337. And see Exp. Corl)ett,

14 Ch. D., per Brett M.R. at

p. 129.

{(i) Grace v. Bishop, 11 Ex.

4-24 ; Phillips v. Poland, L. R.

1 C. P. 204 ; lie Poland, L. R.

1 Ch. 35G; Williams /•. Rose,

L, R. 3 Ex. 5, per Bianiwell B.

(h) 50 & 51 Vict. c. 66. s. 2 ;

7,V Brocklebank, 23 Q. B. D.

461.
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if
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the (liHcretionary imwer vPHted in a jiulge tt deprivo

the Huccpssful defendant of hJH costH ((»). The emu t-

nient which protected magistrates in India from

actions for any wrong or injury done hy tlieni in the

exercise of the judicial office, was hehl to exeni|it

them from liability only when acting bonil tide in

eases where they acted mistakenly without juris-

<liction (//).

The Aferchant Shipping Act of 1873, whiili

enacted that if, " in any case of collision," it was

proved that any of the regulations for preventinj,'

collisions had been infringed, the ship which infringed

them should he deemed in fault, unless the circum-

stances justified it, was held to apply only to cases

where the infringement could have contributed to

the collision, but not where it could not possibly have

done so(()
;
just as an Act which imposes a penalty

for piloting a ship down the Thames without licens«^

is evidently limited to piloting on a voyage, and

would not api)ly to a person in charge of a ship when

merely shifting from one wharf to another to unload

the cargo (<l). An imperative requirement that

Assessment Sessions should be held so that all

(rt) oC) & o7 Vict, c. Gl ; Bos-

tock r. Ramsey U. D. C.,[1900]

2 Q. B. 01 G.

(/>)21Geo.III.c. 70;Calder

^Hiilket, 3 Moo. 28.

(t) 30 »t 37 Vict. c. Ho, «. 17.

The Englishman, 3 P. D. iS;

The Magnet, L. R. 4 A. & i:.

417; The Fanny Carvill, I'J

App. Cas. V)')n.

{(1) R. V. Lamlx.', 5 T. R. 7C..
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appftls Hhould 1)0 determined before a certain date

would not operate so unjustly as to deprive a person

of the rif?ht of appeal where, through press ot busi-

ness at the sessions, his appeal could not be heard

l)efore that date (o). An Act which provided that no

writ or process should issue for anything done under

it but after a month's notice, would not apply to

proceedings for an injunction ; for if it did, the

wrong might be irremediable, which could not be

intended (/»). Besides, the object of the provision

was only to give the defendant time to nuike amends

before he was sued (<). Nor would a similar enact-

ment that " no action " should be brought in which

a certain body of shipowners would be liable for any

diimage to any ship, without a month's notice, apply

to proceedings in rem in the Adnuralty Division, for

if such a notice were necessaiy the proceedings

might be futile, as the ship might sail away before

the ex\)iration of the month and avoid seizure (//).

The 1'2 & 13 Vict. c. 0*2, s. 5, which recjuires

" every person " who impounds an animal, or

causes it to be impounded or confined, to supply

(a) 32 & 33 Vict. c. 07

;

K. r. London J.J. and L.C.C.,

11893] 2Q. B. 476.

(/>) Attorney - General r.

Hackney Board, L. R. 20 Eq.

(52G.

(t) Flower r. Low Leyton,

') Ch. D. 347 ; and see Foat r.

Mayor of Margate, 1 1 Q. B. D.

299.

{(I) G .;: 7 Will. IV. ch. c.

(local and personal), s. H ; Tlie

Longford, 14 P. D. 34.





MICROCOrv RESOIUTION TEST CHART

(ANSI and ISO TEST CHART No. 2)

la |2-8 2^
no ""^^ H
iit& 2.2

if 1^
^ 14.0 y£
kuuu

|l.8

^ /APPLIED IM/^GE Inc
^Sr ie53 EQ,t Maifi Street

S'.A Rocliester. Ne» York 14609 USA
%aS (716) 482 - OJOO - Phone

^S (716) 288 -5989- Fo.



304 INTERPRETATION OF STATUTES.

it with food, would not apply to the keeper of the

pound (o).

The enactment in the Licensing Act of 1872, that

" every person found drunk on licensed premises
should he liahle to a penalty, though literally wide
enough to include the puhlican who had got drunk
anywhere and was found in that condition in his bed

after the house was closed, would be construed, ac-

cording to the manifest object of the Act, as confined

to persons found on the premises while using it as a

house for public resort (h).

A statute which enacts that a person who has been

convicted by justices of an assault, and has suffered

the punishment awarded for it, shall be released from

all other proceedings " for the same cause," would
not be construed as exempting him from prosecution

for manslaughter, if the party assaulted afterwards

died from the effects of the assault ; such a construc-

tion would defeat the ends of justice (c). An Act

which imposed a penalty on any sheriff or bailiff

who carried a person arrested for debt to prison for

twenty-four hours, though it might render the former

(a) Dargan v. Davies, 2 Q.

B. D. 118.

(b) 33 & 34 Vict. c. 29;

Lester v. Torrens, 2 Q. B. D.

403 ; Reg. r. Petty, [1897] 2

Q. B. 33. See Warden v. Tye,

2 C. P. D. 74. Comp. Patten

/'. Rhymer, sup., p. 294. See

other illustrat'ons in .\ncketill

r. Baylis, 52 L. J. Q. B. 104
;

R. V. Kent J.J., 24 Q. B. I).

181.

(c) R. tK Morris, L. R. 1 C.

C. 90. See Reed v. Nutt, ')'J

L. J. Q. B. 311.
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liable for the act of the latter, his servant, as well as

for his own, would not be construed to admit of his

being sued, after the penalty had been recovered

from the bailiff; for this would be to give the plain-

tiff a second penalty for the same act, after he had

been compensated by the first ; and would, indeed,

make the bailiff liable to pay twice, as he would be

bound by the usual bond to indemnify the sheriff (<i).

The same argument applies where the consequence

of adopting one of two interpretations would be to

lead to an absurdity. Thus the 3rd section of the

Newspaper Libel and Registration Act, 1881, which

enacted that no criminal prosecution shall be com-

menced against a newspaper for libel without the

fiat of the Director of Public Prosecutions, does not

apply to a criminal information ; for to hold other-

wise would lead to the absurd and scandalous result

that that officer, who was to act under the superin-

tendence of the Attorney-General, might overrule

the latter, and aiso the Queen's Bench Division, in

the exercise of their power to give leave to file such

information (M . The provision of the Public Health

Act, 1875, s. 54, that where a local authority " supply

" water " within their district, they shall have certain

powers as to carrying mains within and without that

district, is not to be construed in its literal sense so

{a) Peshall r. Layton, 2 T. R.

712. See Wright r. London

Omnibus Co., 2 Q. B. D. 271.

1.8.

(h) 44 & 45 Vict. c. 60

;

Yates r. R., 14 Q. B. D 648.

20
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as to involve the absurdity of recinirin;,' that llic

authority must have heguii actually to sui)i)ly sonic

water before it can take advantage of the pov/eis

conferred, l)ut is to be understood as confen-in;,'

those |)owers upon the loca) authority as soon as

it undertakes to supply water under the provisioiis

of the Act {(i). Similarly, a sewer made by a lan.l-

owner for the sole purpose of draining houses erected

by him on his own land, is not by reason of its

enhancing the value of the houses " made for his

"own lu'otit," within the meaning of the exception

in s. 18 of the Public Health Act, 1.S75, so as not to

vest in and be under the control of tlie local authority.

It would be absurd to suppose that it was intended

that the operation of s. 18, the whole object of whicli

is-' £0 vest sewers in the local authoritv, should be thus

practically r-duced to a millity (/*).

An Act (5 A: (*> Yict. c. 81), s. (>) which jjrotected a

fraudulent agent from conviction, if he "disclosed

his offence on oath, in any examination in bank-

ruptcy, was held not to include a confession madf

there after connnitment by a magistrate, and whicli

was in substance only a repetition of the facts prov(>(l

before the latter ; on the ground tliat it would have

(rt) 38 it 39 Vict. c. ')')
;

[l,s<)3] 2 Q. 15. 13". Conip.

.ronesr.Coiuvay Water Supply, Miiifheud Local Bd. /•. Lui-

I
1893] 2 Ch. 603. trell, [1894] 2 Ch. 178 ; Sykis

{})) 38 i<; 39 Vict. c. Tjo

;

/•. Soweihy U. D. C, i900

i-'en-aud r. Ilallas Land Co., 1 l^. li. 5is4.
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beon absurd and inischievous to enable a man to

])rovide an indemnity for himself, by simply

iMiilving a statement of facts already known and

provable aliunde, and not in any way advancing

either civil or criminal justice by the alleged

"disclosure " {n).

Although there is no positive rule of law against a

retrospective rate (/»), enactments which authorise the

imposition of rates and similar burdens on the inha-

bitants of a locality have been repeatedly held not

to authorise, without express words, a -Prospective

charge ; on the ground of the injustice of throwing

on one set of persons a burden which ought to have

l)een borne by another at a former period (<). And

Avhere the Act makes the occupier rateable at what a

tenant from year to year would give for it, it would

he understood, where the property was subject by

l.iw to restrictions which prevented the occupier

(,() R. r Skeoii, Bell, C. C.

'.•7. So lield l>y nine jud},'es

iiiiiiinst live. See Lewes V.

I'.iimett, G Cli. ]>. 2o2.

(/') See Hiinison r. Stiekney,

2 II. L. lOH; R. r. Carpenter,

(i A. A E. 7U4 ; R. v. Read, 13

(>. B. o24; Jones r. Johnson,

7 i:x. 4rj-2 ; R. r. Maidenhead,

'.I Q. B. D. 494 ; Caistoi- r. N.

Kdsey, 59 L. J. M. C. 102.

(r) Tawnv's Case, 2 Salk.

.531 ; Newton r. Young, 1 B. i\:

P. \. R. Irt7 ; R. r. "Nlaulden,

S B. it C. 7S ; R. r. Duisley,

5 A. i<: E. 10; Waddington r.

London Union, 2S L. J. M. C.

113; R. /•. Stietlield, 32 L. J.

M. C. 230 ; Bradford Union /•.

Wilts, L. R. 3 Q. B. G04 ; R.

r. All Saints, Wigan, 1 App.

Cas. 611. See also Reg. r.

Leigh R. D. C, L1«^9S] 1 Q. B.

«3G.

20—2
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from obtaining the full value, that the hypothetical

tenant was similarly subject to them (^0-

An Act which prohibits the neglij,'ent use of

furnaces in such a manner as not to make them

consume smoke "as far as possible," means only

so far as the smoke can be consumed consistently

with the due carrying on of the business for which

the furnace is used, and not as far as it is physically

possible to consume it, without regard to the detri-

ment which the business carried on would suffer

:

the Act not having expressed any intention to inter-

fere with it (7*). Where a sewer in a street (not

being a highway repairable by the inhabitants at

large) has become vested in an urban authority under

s. 13 of the Public Health Act, 1875, the powers

of the authority under s. 150 of that Act, where such

street is not sewered to their satisfaction, to require

the frontagers to sewer it, can be exercised by the

authority once only, and must be exercised within a

reasonable time after the sewer has become vested in

them. Any other construction would make the Act

unjust and unreasonable (r). The Carriers Act (11

(a) Worcester v. Droitwich, the Metropolis Managenieiit

2 Ex. D. 49.

(6) Cooper v. Woolley, L. R.

2 Ex. 8H.

((•) 38 & 39 Vict. c. 55

;

Bonella v. Twickenham Loc.

Bd., 20 Q. B. D. 63. But a

local authoritv under s. 105 of

Act, 1855 (18 & 19 Vict. c. 120),

can recover the cost of paving

a new street from the fron-

tagers, in spite of the lapse of

time since the road became a

new street. Simmonds /•. Fiil-

ham Vestry, [1900] 2 Q. B. Lss.
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Geo. IV. it 1 Will. IV. c. 08), which exempts carriers

from resi)onsil)ility for the loss of certain articles

worth more than I'lO, unless their nature and value

are declared, hut enacts also that the Act shall not

affect any special contract of carriage, was construed,

not literally as making the Act inapplicahle whenever

any special contract was made, hut only as not

affecting any special contract inconsistent with the

exemption provided hy the Act {<i). The ordinary

stipulation in a hill of lading, excepting liahility for

breakage, leakage and damage, would he similarly

limited in construction, as not extending to any such

injury caused hy the shipowner or his servants (//).

8o the clause in a hill of lading of goods from

Malaga to Liverpool authorising the ship to call

at " any port or ports, in any rotation, in the

"Mediterranean, Levant, Black Sea, or Adriatic,

" or on the coasts of Africa, Spain, Portugal, France,

"(heat Britain, and Ireland, for any purpose,"

would be limited to ports in geographical order

which were substantially on the course of the

voyage (c).

It is to be borne in mind that the injustice and

hardship which the Legislature is presumed not to

intend is not merely such as may occur in individual

((() Baxendale v. The G. E.

R. Co., L. R. 4 Q. B. 244.

ih) Phillips r. Clark, 2 C. B.

N. S. 156; Czech r. Gen. Steam

Nav. Co., L. E. 3 C. P. 14.

(f) Margetson i: Glyn, [1892]

1 Q. B. 337.
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and exceptional cases only. Laws are made ad «ii

quii' freqiientins accidiint (a) ; and individual hard-

ship not unfrequently results from enactments of

general advantage. The argument of hardship has

heen said to he always a dangerous one to listen

to (/>). It is apt to introduce had law («•) ; and has

occasionally led to the erroneous interpretation of

statutes (//). Courts ought not to l)e influenced or

governed hy any notions of hardship (<). They
must look at hardships in the face rather than hrcak

down the rules of law(/); and if, in all cases of

ordinary occurrence, the law, in its natural con-

struction, is not inconsistent, or unreasonahle, oi-

unjust, that construction is not to he departed from

merely hecause it may operate with hardship or

injustice in some particular case (7).

tf 1,
'^^KKB/Sm ^1

4h| f.
I9 I'

''^^^E ?. '

>99H
i^^i^B I- '

»i '

^9n M^ \

^...^JH ^* 1

(a) Dij,'. 1. 9. 3-10.

(/>) Per Cur. in Munro /•.

Butt, 8 E. & B. 754.

((•) Per Rolfe B. in Winter-

l)ottom /•. Wriglit, 10 M. & W.
IIG ; Brand r. Hanmiersmith

E. Co., L. E. 2 Q. B. 241;

Adams /•. Graham, 33 L. J.

Q. B. 71.

((/) Comp. ex. gr. Perry r.

Skinner, 2 M. it W. 471, witli

E. i: Mill, 10 C. B. 379 ; and
E. V. Shiles, 1 Q. B. 919, and
Welch V. Xash, S East, 394,

with E. V. Pliillips, L. E. 1 Q.

B. 648. See ii'c Palmer's Trade

Mark, 21 Ch. D. 47.

(<') Per Lord Ahinger in

Ehodes v. Smethurst, 4 M. it

W. 63 ; 2>e>- Lord Esher :M.E.

in lie Perkins, 24 Q. B. D. Gls.

(/) Per Lord Eldon in tlu'

Berkeley Peerage, 4 Camp. 4 19

;

and in Jesson v. Wright, -1

Bligh, 65; per Jessel M.E. in

Ford V. Kettle, 9 Q. B. D. 139

;

and Kirk v. Todd, 21 Ch. D.

484.

(f/) Sec Cu. Liu. 97h, l.J2ij,

ler Parke H. in Miller v.
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SECTION III.—CONSTIUCTION AGAINST IMPAIHING OHU-

GATIONS, OU i'KHMITTIXG ADVANTAGK FHOM OSE's

OWN WHONCi.

On the general principle of avoiding injustice and

absurdity, any construction would, if possible, be

rejected] unless the policy and object of the Act

reciuired it, which enabled a person to defeat or

impair the obligation of his contract by his own act,

or otherwise to profit by his own wrong. Thus, an

Act which authorised justices to discharge an

apprentice under certain circumstances, from his

indenture, "on the master's appearance " before

them, would justify a discharge in his wilful absence.

The Act, it was observed, must have a reasonable

construction, so as not to permit the master to take

advantage of his own obstinacy. It would be very

hard that, supposing the master was profligate and

ran away, the apprentice should never be dis-

charged ((t). For similar reasons, an Act (80 A: 31

Yict.^c. 84) which authorised a justice to summon a

parent "to appear with his child" before him, for

breach of the Vaccination Act, and "upon his

"appearance," to order the vaccination of the child,

if he should find that it had not already undergone

Salomons 21 L. J. Ex. 192, and H App. Cas. 527.

Williams r. Roberts, 7 Ex. («) Ditton's Case, 2 S.ilk.

(',-2S; twr Lord Blacklnnn in 490.

Youn''c.:M!ivorof Leamington, S CJ. M. 1). 11.

Sl'c Gordon c. Ci. W .
!'
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that oiJcration, was hold to authorise siu-li an order

without thr appraranci'of tlio chihl, whrn tlic imrciit

refused to produce it. A literal construction

.

making,' the pro(hiction of the chihl a condition

precedent to the making,' of tiie order, wouhl liavc

involved the supi)osition that the Legislature had

intended to allow the parent to defeat its ohject hy

disoheying the sunnnons which it had ordered («o.

So a parent who sent his child to the Board School

without also sendin<j; the school fees did not " cause

"the child to attend the school " within th*» meaning,'

of the Education Act, 1H70, s. 74 (/*). A trustee in

hankruptcy who has received a sum, would he liahle

to arrest under the provision of the Dehtors Act of

lH()i), which makes a trustee liahle to imprisonment
for disoI)eyin<? an order to i)ay a sum " in his pos-

" session or his control," though in fact he had

spent it all (. ). The luwision of the Keal Property

Limitation Act, 1874, that no action should he

brought to recover certain sums of money but

within twelve years next after "a present right to

" receive the same" shall have accrued to some person

((() Dutton c. Atkins, L. E. Wright, 12 Q. B. D. 57H ; and

(i g. B. G73; R. v. Justices of see Jd. r. Wood, 15 Q. B. J).

Cinque Ports, 17 Q. B. D. 191. 415.

Conip. Barniido v. Ford, [1892] (<•) 32 & 33 Vict. c. G2, s. 4 :

A. C. 326 ; and see supra, Middleton v. Chichester, L. 1{.

W- 13, 14. 6 Ch. 152. See Lewes v. Biu -

(/i) .33 *<• 34 Yict. e. 75; nelt, 6 Ch. D. 252.

London Scliool Board c.

%rr-

;i
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nipjiMr of «ivinK ii <liscliiir««' for it, niUHtlM' tiikcn in

its onliniijy snisc, uimI is not to !)•' iiit«'ri)n't«(l us

ri'fen-inK' to " u pn-srnt li^'lit to siu' for tin- siiin«s"

wliifh limy Itr (•ontin«,M'iit on the doin^ of sonir net

l)y the person entitled to receive tlie sum, und nniy

be deliiyed l)y him uccordin},'ly («}.

Although the \) Anne, e, 14, eniicted that hills and

notes, founded on the considt-ration of money lost

at play, should he " utterly frustrate, void, and of

•'noneet!ect,to all intents and purpose," itsoperation

was confined to preventing the drawer (or any person

claiming under him(//) ) from r»'covering from the

loser ; hut it left the instrun lit unaffected in the

hands of an innocent indorsee for value suing the

drawer (t). The statute was construed as if the

words were voidahle against certain persons only,

hut were valid as regards others.

So, where an Act provided that if the purchaser

at an auction refused to i)ay the auction d"'\. wl n

this was made a condition of sale, his bidding st

l)e"null and void to all intents and purpose's

was hehl that the object of the enactment

completely attained by making the biddin<j

only at the option of the seller ; thus avoidin,

(-0 37 it 38 Vict. c. 57, s. S ;
(l>) Bowyer c. Baniptun.

llonisey Loc. Bd. r. Moiiaich Stra. 1155.

liivestment Bidg. Socy., 21 { r) Edwards r. Dick, 4 H

il B. D. 1. ' .\ld. 212.

id

it
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injustice jiihI iiiipolity of «'mil)liii<» u h-mi t(> <'n(ii|m

from the ohli^'iitioii of his coiitim't l>y liis own
wroii^'fiil lift, whiih ii literal foiistri.ctioii would
liiivi' involved {,i).

All ciiactnu'iit that a rom|)aiiy should not issiw

ain share, that no share shonlil vest until (Mie-lilth

of its amount was paid up, and that the shareholder
who had not paid up one-tifth should have no ri;,dit

of prop(>ity in the shares allotted to him. or eapaiity

to transfer them, was eonsidered as limited to pro-

teetion to the puhlic. To construe it as applying'

also to the henelit of the shareholder, would haw
heen to ahsolve him from lial)ility to pay np calls

until he had i)aid the requisite proi)ortion ; or in

other wokIs. to enahle him to profit hy his own
default

; a eonsecpienee too unjust and nnreasonalijc

to hav«' heen intended </>).

On similar j^rounds. prohahly, enaetnients wliirh

avoid or ahridj^'e the effect of conveyances, contrait>.

(<() Miiliiis r. Freriiiiin, 4

I'iiij,'. X. C. ;j;>.>. So, tlif usual

stipuliitiou in ii li-iise tliat if

any covfuant is Inoken l)y tlie

Ifssfo, llif lease sliail he void,

is construed as voidal)le onlv

at tlie option of the lessor,

'llie literal ccnistniction would
enable a lessee to <;et rid of an
onerous lease hy wilfully hreak-

in;; a covenant in it. See Doe

r. Hancks, 4 Ii. S: Aid. 4(11 :

Kodu c. Van; (5 M. i^ S. l:il :

and 2>ci' I.iord Cairns in Ma:.-

dalen Hospital c. Knot's, i

App. :i:i2.

ill) East Gloucestershire \l.

Co. /•. Bartholomew, I,, i;. :i

Kx. lo. Conip., however, 11

/'. Staffordshire, 7 Hast, .",4'.i.

i'.f'd Kxp. Parhury, :5 ])c (i. V.

.V J. H), sup., p. f '.
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imd instnimnits, lm\r ;4 -in nill.N rcccivcil m .-(.iistriic-

tion iiioiT (((iiiiiiitililr with IIm' olixions ohjrtt iiinl

policy of tln' lic^'isliitmc timu with the imtmiil

incjiniiiK of the hinj^Miii^'r. Thus, thr Act ol

Will. III., which (l«'«'liin'(l void all coiivcvaiiccs of

propnty, "ill oi(l«'r to multiply voices," docs not

apply where the vendor is not privy to the ille;,'al

ohject ((»).

Though the Act of l:i Kli/. c. 10, made " utterly

" void and of none effect, to all intents, constnic-

" tions and [)nrposes," all leases hy ecclesiastical

persons and hodies, other than for twenty-one years

or three lives, the prohihited h-ases have always i)een

held valid as against tlie lessor, when a corporation

sole, and even when a corporation a<,'^,'regate with a

head, during the life of its head (/»); prohahly on the

principle of a personal estoppel hy reason of a per-

sonal interest in the head of the corporation (<).

Wlien it has no head, indeed, the Act receives

necessarily its ))rimary and natural meaning; and

the lease is void ah initio (</). If it did not make

the lease altogether had, the latter would he altogether

(,0 7 ct H Will. III. c. 25, s. (H). Sec also Kobeits /•.

7 : Marshall r. liown, 7 M. .^ l^'ivey, 4 15. .v Ail. 004

;

C;i-. IMS ; Hoylaiul r. Breniner, Daveiipoil /•. R., 3 App. Cus.

i^C. B. 84; sup., 135. 115.

A) Bishop of Salishuiy's (f) Per Lord Cairns in Mag-

Ca>o, 10 Rep. OOh, Co. Litt. daleii Hosp. /•. Kuotts, 4 App.

l.ju: Lincoln Collcj,^u Case, 3 at p. 333.

Rep. GOa; Bac. Ah. Leases ^(/) Id. 321.

.-J
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j,'oo(l (,i)
; which would l)e contrary to every ]>ossible

construction of the Act.

An Act which required that indentures for hindin<,'

parish apprentices shouhl he for the term of seven
years at least, declaring that otherwise they should
he " void to all intents and purposes, and not avail-

•'ahle in any court or place for any purpose what-
" ever," was held, nevertheless, to make an indenture
for a shorter term only voidable at the option of the

master or apprentice ; or at all events to leave it so

far valid tiiat service under it sufficed to gain a

settlement (/;). Though the Infants' Eelief Act,

1874, makes all contracts for the supply to an infant

of goods wiiich are not necessaries absolutely void,

the infant cannot recover the money he has paid for

them if he has used or consumed them {<•).

The Act of 3 Hen. VII. c. 4, which declared that

gifts of goods and chattels in trust for the donor and
in fraud of his creditors should be " void and of

•' none effect," was early held to be so only as to

those who were prejudiced by the gift, but not as

between the parties (f/). And the 13 Eliz. c. r,.

(<i) Per Ciesswell J. in

YouuK r. Billiter, 26 L. J. Q. B.

178.

(/') o Eliz. c. 4 ; R. /•. St.

Xielioliis, 2 Stra. 106G, Ca.

Temp. Haidw. 323 ; Gray /•.

Cooi<soii, IG East, 13 ; R. /•. St.

< iiej,'ory, 2 A. .v E. 107 ; O.ikes Eliz. 291 ; Bessey v. Windham,

V. Turquand, L. R. 2 H. L.

325; Bui-fjess's Case, 15 Cli.

D. 507.

((•) 37 & 38 Vict. c. 62, s. 1

:

Valentini r.X'anali, 24 Q. B. D.

166.

(<J) Ridler /. Punter, Cro.
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would not include a bona fide conveyance for valuable

consideration, though made with intent to defeat an

execution creditor (a). Even as regards the ])ersons

prejudiced, the transaction is not void ipso facto, but

only voidable at their oi)tion (7*). In s. 47 of the

Bankruptcy Act, 1H83, which enacted that voluntarv

settlements made by a person who became bankrupt

witlnn two years after should be void as against the

trustee in bankruptcy, "void" has been held to-

mean "voidable," so that the title of a purchaser

from the donee for valuable consideration in good

faith before avoidance, could not afterwards l)e

defeated by the trustee (c). The 137th section of

the Bankrupt Act of 1849, which enacted that a

judge's order to enter up judgment, made against a

trader with his consent, should be " null and void to

"all intents and purposes whatever," if not filed as

required by the Act, was construed as making the

judgment void only as against his assignees, but not

as against himself. A literal construction would

have enabled the trader to treat his creditor who

took out execution on the judgment to which he had

consented, as a trespasser (d). So the non-compliance

G Q. B. 166. See Phillpotts r.

Phillpotts, 10 C. B. 85.

(a) Wood i: Dixie, 7.Q. B. 892

;

Daivill r. Terry , 6 H. & N. 807.

(b) See the cases in Young

r. BiUiter, 6 E. & B. 1, 8 H. L.

682.

(c) 46 & 47 Vict. c. 52. lie

Brail, [1893] 2 Q. B. 381. lie

Carter's Contract, [1897] 1

Ch. 776.

(</) Bryan r. Child, 1 L. M.
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with the lecinirpinent of s. 27 of the Debtors Act,

1800, that a jiid^'e's order for jnd^inent made hy
consent of the defendant in a personal action shall

be filed in the manner prescribed within twenty-one
days after the makin«,' thereof, " otherwise the order
"and any jndcrnient si«,Mied or entered np thereon,
"and any execution issued or taken out on such
"judgment shall be void," only renders such an
order and judgment void as against the creditors of

such defendant, and not as against himself (<^). On
the same ground, a section which declared a warrant
of attorney under certain circumstances " void to all

^' intents and purposes," was held to mean only that
it was void against the assignee-, in bankruptcy of

the person who had given it ; although in another
section the warrant was declared to be "void against
" the assignees " if not filed. The difference In the
language of the two sections was considered by the
majority of the Court as insufficient to establish any
substantial difference of intention, when the conse-
<iuence would be to enable a person to defeat his

own act (//).

Though the Sunday Act has the effect of avoiding'

contracts made on Sunday by and with tradesmen

.V r. 429; (liceii /•. Gray, 1 1 1H94] 1 Q. B. 70.
^^°^^''^-'^^-

(I-) Morris A Mellin, r. ]?. .V

(a) :i2 .i ;W Viet. c. r,2

;

C. 440; Bennett r. Dimiei, 10
Gowan r. Wrifilit, IS Q. B. D. B. & C. 500. See Davis r
201; Cia^\>,l litW III irrison, B ryan, G B. & C. G51.



A(K\INST IMPAIIUNO OHLIOATIONS. :U0

and other eltisses of persons, in the course of their

ordinary callin*,', the invalidity affects only those

persons who, wlien contracting with them, knew

their calhng ; hut those who dealt with them in

i«];noranc(! of it would he entitled to su(^ on the

contract (<().

In all these cases the intention of the Legislature

was considered as completely carried out hy the

restricted scope given to its enactments. ]>ut where,

having regard to tli(^ general policy of the Act as

well as to the language and the structure of the

sentence, it would not have that effect, the words

abridging or avoiding the effect of instruments, con-

tracts, and dealings would receive their primary and

natural meaning. Thus, in the liills of Sale Act

of 1S;)4, assignments not registered were mill and

void in the full and natural sense of the words (1i)
;

and in the later Act of 1<S82, the provision of s. 0,

which voids a hill of sale unless made in accordance

with the form in the schedule, has l)een held to void

it in toto, and not merely as regards the personal

chattels comprised in it ; so that a covenant con-

tained in it ior the payment hy the grantee of the

l)rincipal and interest thereh}' secured is rendered

iiioi»erative ('•). Similarly in the case of contracts

((() IMoxome r. Willimns, 3 Coinp. Exp. Bliul)eig, 23 Cli.

P.. >t C. 232. 1). 204.

(A) Soo ex. gr. Riclumls /•. (c) i') Sc 4G Vict. c. 43:

•Tamos, L. R. 2 Q. B. 280. Davios /•. Kees, 17 (,). 1$. D.
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for the sale of a ship, and marine insurances (/»)

not in conformity with the Ship Registry Act of

8 & Vict. (//). It was held that the owner of a

vessel who pledged the ship's certificate of registry

-oi good consideration, might redemand the certifi-

cate, and sue the pledgee if he did not return it.

though thus defeating his own act ; the 50th section

of the Merchant Shipping Act of 1854 and the plain

l)olicy of the law expressly forbidding all dealin«'s

with the certificate except for the purposes of navi-

gation (r). So, in the case cited on an earlier page,

where an Act recited the mischiefs occasioned l)y

binding parish apprentices without the sanction of

justices, and enacted that no indenture of such
apprenticeships should be valid unless approved i>y

two justices, under their hands and seals ; it was
held that an indenture, approved under hand but

not under seal, was absolutely void {d). The same
effect was given, in an action by the trustees against

their lessee for rent which had been made payal)le

to them, to an Act which provided that every lease

II : I

408. But see Heseltine r.

Simmons, [1892] 2 Q. B. 547,

where it was held that s. 8

avoids bills of sale which do

not comply with its provisions

only in respect of the personal

chattels comprised therein.

(rt) Re Arthur Assoc, L. R.

10 Ch. 542.

(/>) Duncan /•. Tindall, Vi

C. B. 258.

{() Wiley r. Crawford, 1 B.

& S. 253.

{(I) R. r. Stoke Demerell, 7

B. &C.563, sup., p. 10. See

also R. r. Bawbergh, 2 B. & C.

222.
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of turnpike tolls should make the rent payahle to

the treasurer, in default of which it should be '• null

"and void "(</).

Where a statute not only declares a contract void,

l)iit imposes a penalty for makiii*^ it, it is not void-

able merely (/*). The penalty makes it illegal. In

general, however, it would seem that where the

enactment has relation only to the benefit of par-

ticular persons, the word "void" would be under-

stood as "voidable" only, at the election of the

persons for whose protection the enactment was

made, and who are capable of protecting them-

selves; but that when it relates to persons not

capable of protecting themselves, or when it has

some object of public policy in view which requires

the strict construction, the word receives its natural

full force and effect (c).

SECTION IV.—RETROSPECTIVE OPERATION.—1. AS RE-

GARDS VESTED RIGHTS.—2. AS REGARDS PROCEDURE.

Upon the presumption that the Legislature does

not intend what is unjust rests the leaning against

giving certain statutes a retrospective operation (d).

(a) Peaise r. Morrice, 2 A. &

E. 84. Comp. Hodson v. Shai-pe,

10 East, 350.

(b) Gye i: Felton, 4 Taunt.

S7G.

(c) See i)cr Bayley J. in E.

I.S.

/•. Hipswell, 8 B. & C 471.

See also Betham v. Gregg, 10

Bing. 352, and Storie r. Win-

chester, 17 C. B. 653.

(d) 2 Inst. 292.

21
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Novii constitutio fntiiris formam imponere dchet.
non pra-teiitis. They are construed as operating
only on eases oc facts which come into existence
after the statutes were passed 00 unless a retro-
spective effect he clearly intended. It is a funda-
mental rule of English law that no statute shall he
construed so as to have a retrospective operation,
unless such a construction appears very clearly in'

the terms of the Act, or arises hy necessary and dis-
tinct implication (A); and the same nilJ involves
another and suhordinate rule to the effect that a
statute is not to he construed so as to have a greater
retrospective operation than its language renders
necessary (r). Even in construing a section which
is to a certain extent retrospective, the maxim ought
to he home in mind as applicahle whenever the hne
is reached at which the words of the section cease
to he i)lain (</).

For it is to he ohserved that the retrospective
<'ffect of a statute may he partial in its operation.

(a) Per Erie C.J. in Midland
R. Co. V. Pye, 10 C. B. N. S.

191 ; per Cockburn C.J. in R.
'•. Ipswich, 2 Q. B. D. 269 ^j^cr

Pollock C.B. in Younfr r.

Hughes, 4 H. ct N. 76 ; Van-
sittart V. Taylor, 4 E. & B. 910

;

Young V. Adams, [1898] A. C.

469.

(b) Smith V. Callender,

[1901] A. C. 297.

(c) Per Lindley L.J. in Lauri

V. Renard, [1892] 3 Ch. 421.

{(J) Per Bowen L.J. in Reid

c. Reid, 31 Ch. D. 409. See

also Main v. Stark, 15 A. C.

388; Reynolds v. Attorney-

General Nova Scotia, [189G]

A. C. 240.
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Thus it has been said that s. 85 of the Divided

Parishes Act, 187(), which contains a code of trans-

mitted status in rehition to setthnnent, is to be con-

sidered as fully retrosi)ective for all purposes, except

onlv as regards adjudications made before the com-

mencement of the Act ; so that for the purpose of

determining the settlement of children born after

187(5, it may be that their father's settlement is

governed by the section, even though his settlement,

for the purposes of his own removal, is not affected

by it (a).

It is chiefly where the enactment would pre-

judicially affect vested rights, or the legal character

of past transactions, or impair contracts, that the

rule in question prevails. Every statute, it has

been said, which takes away or impairs vested rights

acquired under existing laws, or creates a new

obligation, or imposes a new duty, or attaches a new-

disability in respect of transactions or considerations

already past, must be presumed, out of respect to

the Legislature (//), to be intended not to have a

vetrof-pective o])eration (<) . Thus, the provision of

yd) 39 it 40 Vict. c. 61, s. Gallison, 139; and see per

:i.5 ; Bath i: Berwick, [1892] 1

Q. B. 731.

(b) Per Chancellor Kent in

Dash c. Van Kleek, 7 Johnson,

o02, etc

Chase C.J. in Calder c. Bull,

3 Dallas, 390, cited by Willes

J. in Phillips /•. Eyre, L. R. 6

Q. B. 1, where the distinction

between retrospective and ex

(t) Per Story J. in Roc. for jmt facto legislation is indi-

Propag. of Gosp. v. Wheeler, 2 cated. See also per Lopes

21—2
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the Statute of Frauds, that no action should he
brought to charge any person on any agreement
made in consideration of marriage, unless the agree-
ment were in writing, was held not to apply to an
Agreement which had been made before the Act was
passed (a). The Mortmain Act, in the same way,
was held not to apply to a devise made before it was
enacted (/>). And the Apportionment Act of 1870,
which enacts that after the passing of the Act, rents
are to be considered as accruing from day to day,
like interest, and to be apportionable in respect of
time accordingly, would seem not to apply to a will

made before the Act, though the testator died after
it came into operation (r). The testator was pre-
sumed to have in view the state of the law when he
made his will (d). The contrary presumption that
the testator who left his will unaltered after the Act
was passed, intended that it should operate on the
will (<•), would imply that he knew that the law had
been changed. So, it was held that the Act of

L.J. in lie Pulborough School

Board Election, [1894] 1 Q. B.

737.

(a) Gilmore v. Sbuter, 2 Lev.

227, 2 Mod. 310 ; Ash v. Abdy,

3 Swanst. 664. See also Doe
V. Page, 5 Q. B. 767 ; Doe r.

Bold, 11 Q. B. 127.

(b) Attorney - Geneml r.

Lloyd, 3 Atk. 551 ; Ashburn-

bam r. Bradsbaw, 2 Atk. 3G.

(c) Jones I', Ogle, L. R. S

Ch. 192.

(r/) lie March, 27 Ch. D.

166. But see lie Bridger,

[1894] 1 Ch. 297; and II,

Llanover, [1903] 2 Ch, 330
(e) Per Jessel M.R. in Has-

hick V Bedley, 19 Eq. 271.
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8 6: 9 Vict. c. lOU, which made all wagers void, and

enacted that no action should he hronght or main-

tained for a wager, applied only to wagers made

after the Act was passed {«) ; the Gaming Act, 189-2,

which prevents a hetting agent from recovering from

his emi)loyer sums i)aid for hets, was held not to

prevent such recovery where the sums had heen

paid hefore the passing of the Act(/»); and the

Kidnapping Act of 1872, which made it unlawful for

!i vessel to carry native lahourers of the Pacific

Islands without a license, did not apply to a voyage

l)egun hefore the Act wus passed (<). Where one of

the ingredients of an offence had heen committed

after the passing of the Act which created the

offence, hut hefore the Act came into operation, the

fact that the other ingredients were committed after

did not make the offence one within the Act (</).

The Bills of Sale Act of 1882, which made void bills

of sale not registered within seven days of their

execution, was held not to apply to instruments

executed before the Act came into operation. Com-

pliance, it is evident, would have been impossible

where the deed had been executed more than seven

{<() Moon r. Durden, 2 Ex.

22; Pettanil)erdass r. Thaco-

koorseydass, 7 Moo. P. C. 239.

Bee Exp. White, 33 L. J. Bey.

22.

(/') 55 it 56 Vict. c. 9;

Knif^ht V. Lee, [1893J 1 Q. B.

41.

((•) 35 & 3G Vict. c. 19

Burns v. Novvell, 5 Q. B. D.

444.

(d) 53 & 54 Vict. c. 71, s.

26; K. /•. Grittiths, [1891] 2

Q. B. 145.
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days before the Act passed (o). The 20 Vict. c. V.K
which declared tliat extra-parocliial places shouM,
for poor-law and other purposes, be deemed parishes,
was held not retrosi)ective, so as to confer the status
of irremovability on a paup«'r who had resided in

snch a i)lace for five years before the Act (A).

The enactments of the Patents Act, IHHS, have
been held not to affect any patent granted before
the commencement of the Act (r) ; and it has been
decided that the International Copyright Act, iHHIi,

is not to be construed so as to revive or re-create a
right which had expired before it passed, and to
take away from the public the right which they had
acquired under previous legislation (//). The Married
Women's Property Act, 1882, did not entitle a
idaintiff, who was suing a married woman uj)on a
promissory note made by her before the passing of
the Act, to have judgment against her in such terms
as to be available against separate propertv to which
she became entitled after the date of the note (r).

{(I) Hickson v. Darlcw, 23

Ch. D. 690.

(Ij) E. r. St. Sepulchre, 28
L. J. M. C. 1S7

; and see R. r.

Ipswich Union, 2 Q. B. D. 269

;

Sunderland v. Sussex, 8 Q. B.

D. 99 ; Barton Refjis c. Liver-

pool, 3 Q. li. D. 29o ; Gardner
r. r.uca'^, 3 .\pj>. Ca^. .'JH2.

(c) m (V: 47 Vict.

Brandon, 9 App. Cas. 589.

i<l) 49 & 50 Vict. c. 33, s. 6

;

Lauri v. Renard,
1 1892] 3 Cli.

402.

0') 45 & 46 Vict. c. 75, s. J,

suh s. 4 ; Turnbull v. Fornian.

15 Q. 13. D. 234 ; as to cases of

mere procedure under the Act,

ste posl, p. 340.

C. ))
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Nor (lid it oiu'iatt' U|toii pr()[M'ity fulling into tlir

poHsessioii of li iiiimi»'(l woiniiii aftrr thr piissiuj,' of

the Act to wliifh slic had accinircd a tith' hrforr, ho

as to maiie it her si'panito estate {«). Even a statute

whicli confers a henelit, such as aholishin«,' a tax,

would not be construed retros))ectively, to relieve

the })ersons already subject to the burden befor(» it

was abolished. An Act passed in August, providing,'

that on all goods capt ired from the enemy, and made

])rize of war, a deduction of oiu'-third of the ordinary

duties should be made, did not apply where the prize

with lier cargo, though condennu'd in Sei)tember,

had been brought into port in June, when certain

duties accru' '' 'Me(//).

The Banla\ t Act of 1H41), which made a deed of

arrangement " now or hereafter" enti ito by a

trader witi; six-sevenths of his creditors bn, -g on

the non-executing creditor. , at the expiration of

three months after they "should have had" notice,

was held to ai)ply only to deeds executed after the

passing of the Act (<). To api)ly such an enactment

to past transactions, even though the pror^rty had

(,() Eeid V. Reid, 31 Cli. 1). 4H1 ; Nol)Ii' r. Gml: tn, 511. L.

402. 504 ; He Phccnix Bessemer

(b) Prince r. U. S., 2 Galli- Co., 45 L. J. Ch. 11. See also

son, 204. Retd c. Wiggins, 13 C. B. N. S.

(c) 12 & 13 Vict. c. 106; 220. Comp. Elston r. Brad-

Wtuigh r. Middleton, 8 Ex. dick, 2 Cr. * M. 435; Exp.

352 : Marsh v. Higgins, 9 C. li. Dawson, 1.. R. I'J Eq. 433.

551 ; Laii)ent r. Bibln, 511. L.
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l"'«'n c^omplotely distributed among tho eroditorsul,
Inid signe.], would huvo been so unjust, that it wa>
justifiable to seek any means of ^^.tting rid of tli.
apparent eHW-t of the word "now," which was
aceor.hn«ly nnderstoo.l as restricted to arrangements
not complete,! but yet binding in equity at the tin,,,
when the Act was ,,asse,I. So, a .,on-trader was
'h'1«1 not liable to adjudication as a bankrupt in
respect of a ,lebt contracts l,efore th,' enactment
which lirst nnule non-traders liable to the bank-
niptcy laws (.,). The provision of s. 82 of the
Jlankruptcy Act, iHH'.i, that - where a d.' v., is
" a,ljudg,Ml bankrupt" he shall be subject to , .tain
dis,|ualitications, has Unm held to dis.jualifv thos,.
l.ersons only who were made bankrupt after tin-
Passmg of the Act (A). So, it was held that tl„.
heavier l,.gacy ,luty im,.ose,l on annuities by th,-
Succession Act of 1H58, did not affect an annuitv
l«'ft by a testator who died before that Act came into
operation; though the payment was not made till
after it was in force (.). Although the Divorce Act,
-0 A- 21 ^ let. c. 85, provided that when a magistrate's
or,Ier for protecting a deserted married wonians
property against her husband was made, the woman
.should be, and - be deemed to have been during th,.

(.') Williams r. Jlarding, tion, [1894] 1 Q. B. 725.

^f: J
"• ^"

't-
<''^ ^'' ^*^'^ Coinvvallis. 11

(/')-16&47\,ct.c.52; Tte Ex.580.
Pulboiou^'h S','hool Board Elec-



RKTIIOSI'KCTIVK OI'KKVTION AH IlK<i\Uns HKIHTS. iViO

"(U'si'itioii, " nipal)!*' of suiiij^ iiiul ln'in^' sncd, stu-li

nil onler wonM not «'iml>l<' licr to niuintiiin iiii lutioii

wliicli sli«> had hrj^mi l)»>foi»' tin' onlrr, Imt aft»'r the

(U'scrtionw'). Sli«» had no rij^ht to Hm» hefon- the

onh'V was ohtaiiu'd, and tlu' Act did not intend to

cast a hahihty on the (h'friuhints that thcv wvvv not

ahvady under, and take away tlu'ii- defence from

tlieni, by such an order (/»).

The T) iV (i Will. IV. c. 83, s. 1, which empowered

a patentee, with the leave of the Attorney-(Jeneral,

to enrol a disclaimer of any part of his invention,

and declared that such disclaimer should he deemed

and taken to he [)art of his patent and specilication,

was construed hy the Court of ExcluMpier as enactin*^

that the disclaimer should be so taken '• from

'* thenceforth "
; the interpolation bein<? deemed

justifiable to avoid the apparent injustice of givinj^

a retrospective ettect to the disclaimer, and nuikin*^

a man a trespasser by relation (r). But this con-

struction was rejected l)y the Common Pleas, on the

j,nound that the enactment really worked no injustice

in o[)eratin«5 retrospectively {<!).

The 1st section of the ^lercantile Law Amendment
Act of 185(), which provides that no ti. fa. shall

(a) The Midlaiul R. Co. r. W 471 ; aiul per Ciesswell J.

Pye, 10 C. li. N. S. 179. in itocker r. Warner, 1 C. B.

(h) Per Erie C.J., Id. Conip. 1(57.

Wiinie r. Beresford, inf., 840. (>l) H. v. Mill, 10 C. B. 379.

(i) Perry v. Skinner, 2 M. it



330 INTERPRETATION OF STATUTES.

prejudice the title to goods, of a bona lide imrehaser
for value, before actual seizure under the writ, was
lield not to apply where the writ had been delivered
to the sheritt' before the Act was passed. As the ex(>-

cution creditor had the goods already bound by the
delivery of the writ, the statute, if retrospective,
would have divested him of a right which he had
ac(piired (a)

; and, for the like reasons, s. 14(5 of tjic

Bankruptcy Act, 18H3, which enacted that "the
'* sheriff" shall not under a writ of elegit deliver the
" goods of a debtor, nor shall a writ of elegit extend
" to goods," was held not to apply to a case where the
writ had been issued, and the sheriff" had taken poss.>s-
sion l)efore the Act came into operaiion, although
the issue and seizure were after the passing of the
Act, and the delivery after it etime into operation (/<).

The 14th section of the Mercantile Law Amend-
ment Act, iHoC, which provides that a de])tor shall
not lose the benefit of the Statute of Limitations by
I i..i..„.

. payment of interest, or part payment
of the principal, was held not to affect tl

such a i)ayment made before the Act w
A diff"erent deci

le efficacy of

as passed (<),

of a right of action

sion would have deprived the creditor

against one of his debtors. Tli

provision in the Judicature Act of l«7;j, that ni

(") Wiliiiuiis r. JSniitli, 4 H. Q. ^^, ]). 224.
'^' ^'" '^'^'^-

('•) •Tiickson c. W(.ollo\, S
(/') 4() c^ 17 Vict. c. rr2, ]]. \ B. 77s.

s. i4(); Jhmoli c. Wiiuliis, 12
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winding up companies whoso iissfts av<' insnfticient>

thp l)ankrnptcy rules as to the ri«,'hts of creditors

and other matters shall apply, waslu-ld not to reach

back to a company already in liquidation when the

Act was passed {o).

The 23 \- -24 Vict. c. 38, s. 4, which enacted that

110 judgment which had not already heeii, or should

not thereafter he entered and docketed, should have

any preference against heirs or personal rei)resenta-

tives, in the administration of the property of the

deceased dehtor, did not, for a similar reason, extend

to a judgment ohtained against a dehtov who had

died before the Act was passed (/*).

But a statute is not retrosi)ective, in the sense

under consideration, because a part of the recpii-

sites for its action is drawn from a time antecedent

to its passing (<). If the debtor, in the case just

mentioned, had not died until after the Act, the

omission to register would have been fatal ;
as that

step was made by the Act essential to the creditor's

right, and it would not be giving a retrospective

operation to the Act to apply it to a state of circum-

stances not passed and complete, but continuing,

after it was passed.

'A

.r

((() ii'f Suche & Co., 1 Ch. D.

4S.

(/)) Evans r. Williams, 2

Dr. .t S. 3'24.

(() Per Loicl Deiimaii in R.

c. St. Mary, Wliitecliapel, 1"2

Q. B. 127 ; R. v. Christcluucli,

la. 149. See R. v. Portsea, 7

Q. Ji. 1). 3H4 ; Exp. Dawson,

L. R. VJ Eq. 433.
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The 5th section of the Mercantile Law Amend-
nient Act, which entitles a surety who pays the dcht
of his principal, to an assignment of the securities

for it held hy the creditor, would ai)i)ly to the case
of a surety who had entered into the suretyshij)

hefore the Act, hut had i)aid off the deht after it

came into operation (</). The 2nd section of the

Infants' Relief Act, which enacts that no action

shall he hrought on a ratification, made afttr

majority, of a contract nade during infancy, was
held to api)ly to ratifications of contracts made
l)efore the Act was passed (/>). The Court o

Chancery, which acquired jurisdiction, under the

28 & 24 Vict. c. 85, to relieve in respect of the

forfeiture of a lease in consequence of a hreacli of a

covenant to insure, exercised this new jurisdiction

where the hreach occurred after, hut the lease had
heen made hefore the Act was passed (,). And the

provision of the Conveyancing Act of 1881, whieli

relieved tenants against forfeiture for hreach of cove-

nant, was held to apply to a case where judgment had
l)een already given hefore the .A.-t was passed, and
the landlord might have ohtained possession, hut for a

stay of proceedings to give the tenant time to appeal (*/).

((I) ]!,• Cochniu's Estate, 117.

i'. K. 5 Eq. 209.
(,/) 44 ,t 4^5 vi^.^ c. 41. s. 14 ;

(/') Kxp. Kibble, L. R. 10 Quilter f. Mapleson, 'J Q. B. D,
CI,..}?;}.

(572.

(<) Page r. liennett, 2 Giff.
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In general, when the law is altered ijending an

action, the rights of the parties are decided according

to the law as it existed when the action was begun,

unless the new statute shows a clear intention to vary

such rights. Thus, the ^ledical Act, 21 i^' 22 Vict,

c. iW, which enacts that no person shall, after the

1st of January, IHoO, recover any charge for medical

treatment •' unless he shall prove at the trial " that

he was on the Medical liegister, was held not to

apply to an action for medical services, begun before

that date, but tried after it (<i). An administration

bond given to the Ordinary not being assignable

until the 21 A: 22 Viet. c. i)5, an action begun by

the assigi " before that Act was passed, was held

not maintainable after it came into oi)eration (/*).

If a statute is in its nature a declaratory Act, the

argument that it must not be construed so as to take

awa} previous rights is not applicable. Thus, where

a statute passed in 1889 declared that the provisions

of a statute of 1881, with regard to the imposition of

stamp duties upon j)ersonal property passing under

"voluntary settlements," should be construed as if

marriage settlements were included, which until then

had not been regarded as voluntary settlements, it

was held that the provisions of the later Act were

fl) Thistleton r. Fiewer, 31 Q. B. 66.

L. J. Ex. 230 ; Wright v. Green- ( />) Young r. Hughes, 4 H. &

rov.l, 1 B. & S. 758. Conip. N. 76,

Leinan r. Houslev, L. E. 10
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I
f

-

I

retrospf'ctiv(% imd that the construction provided l)y

it ninst be apijlied to the descri})tion of the property

sought to he taxed, and tliis althouj^di the proi)eity

passed to the heneliciavies, and the proceedin<,'s to

recover the (hity were taken, before the second Act

came into force (a).

It is hardly necessary to add, that whenever tlic

intention is clear that the Act should liave a retro-

spective operation, it must unquestionably be so con-

strued (//), even though the consequences may appear

unjust and hard (c). Thus, an Act (88 A: 84 Vict, c.

'21),s.l4),whieti enacted that every person "convicted

" of felony " should for ever be dis(pialitied from

selling spirits l)y retail, and that if any such person

should take out, or have taken out a license for that

purpose, it should be void, was held to include a nian

who had been convicted of felony l)efore, and had ol)-

tained a license after the Act was i)assed. Althonjfli

the expression "convicted of felony " might have been

limited to persons who should thereafter be con-

victed, yet, as the object of the Act was to i)rot«'ct

the public from having beerhouses ke})t by men of

bad character, the language was construed in the

{n) 44 &4oVict.c. 12, s. oH,

;j2 & 53 Vict. c. 7, s. 11; At-

torney-General V. Theobald, '24

Q. B. D. 557. See Attorney-

General r. Hertford, .'} j-'x.

070.

(/>) See ex. ^v. lie William^,

[l'-i91J 2 Q. B. 257.

(c) See ex. <jr. Stead '.

Carey, 1 C. B. 496 ; Bell •.

liilton, 4 Bhv^. 615,
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spnsp which hcst advanced the vciuedy and sup-

])ressed the niischi«-f; thonj^li j^'iviiij^, i)crha|)s, a

retrospective ojjeration to the enactment (V(). The

Summary Jnrisdiction (^[arried Women) Act, IS')"),

s. 4, which enacts (inter aha) that "any married

*' woman whose Inishand sliall have heen f^uilty of

"persistent cruelty to her, and hy such cruelty have

"caused her to leave and live separately and apart

" from him. may apply to any Court of sunnuary

"jurisdiction for an order under the Act," is retro-

spective in its operation, and applies to acts of

cruelty committed hefore the Act came into opera-

tion ih). The provision in the Bankrupt Act of

('» (leo. IV., which protected " all payments made or

"which should thereafter he made" hy a l)ankrupt

hefore his l)anlvrui>tcy, necessarily had a retrospective

eflect, uidess the exju-ession of paynu^nts " made
"

were to he altogether nugatory (<). After the

passing of Lord Tenterden's Act, 9 Geo. IV. c. 14,

whiAi enacted that in actions grounded upon simple

contracts, no verlial i)romise should he " deemed

"sufficient evidence " of a new contract to har the

((() Hitchcock /•. Way, G A. the disquahfication see Hay

A E. !)47 ; R. v. Vine, L. R. r. Tower J.T., 24 Q. B. D.

10 Q. B. 195, diss. Lush J., 'Ail.

consideied in lir Pulborouf^h (h) 58 & 59 Vict. c. 39 ;

Scliool Board, [1S94] 1 Q. ]^. liane r. Lane, [1H9G] P. 133.

725 ; Chappell r. Purday, 12 {<) Churchill i: Crease, 5

:\r. ,<• \V. 303. .\^ to the Bi-ig. 177.

effect of paiuon in i-emoving
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Statute of Limitations, it was held that such ii

promiso given hefore the Act, and wliich was then
sufficient to har the statute, could not he received in

evidence in an action hegun hefore, hut not tried till

after the passing of the Act (//). This decision lias

heen sui)i)orted on the ground that tlu' time for

d«^ciding what is or is not evidence, is when the
trial takes place; and that when the Act told the
judge what was and was not then to he evidence, lie

was hound to decide in ohedience to it (h). J}nt
some stress is also to he laid on the cii-cumstiuut'
that the Act did not come into operation until eight
months after its passing ; for the concession of this

interval seemed to show that the hardship in

question had heen in the contemplation of the
Legislature, and had heen thus provided for (, ).

So, an Act which was passed in August, hut was
not to come into operation till Octoher, makin^r
non-traders liahle to hankruptcy, applied to a person
who contracted a deht and committed an act of

hankruptcy hetween those dates. It was considered
that no injustice was done, since the Act had told

him what would he the consequence of contracting
the deht, hefore he contracted it (V/). On this

(a) Hilliard r. Lenanl, M. &
M. 297 ; Towler v. Chatterton,

C Bing. 2o8.

(/') IW Ciesswell J. in Marsh
V. Higgins, 9 C. B. 551. But

conip. sup., p. 333.

((•) Pf/ParkJ.,6Bing.2(;4.

('/) Exp. Eashleigh, 2 Cli. D.

9. Comp. Williams r. Hardiui:.

L. E. 1 H. L. 9.
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gionud, also, it was held that tho 11 & 12 Vict. c. 48,

8. 11, which limits the time for taking summary

proceedings hefore justices to six months from the

time when the matter complained of arose, was

held fatal to proceedings hegnn after the passing of

the Act in respect of a matter which had arisen

more than six months hefore it was passed (a)
;

though the interval hetween the i)assing of the Act

and its coming into operation was only six weeks.

If the Act had come into immediate operation, it

was ohserved, the hardship would have heen so great,

that the inference might have heen against an

intention to give it a retrospective operation ; hut

the provision susi)ending its operation, for however

short a time, was to he taken as an intimation that

the Legislature had i)rovided it as the period within

which proceedings respecting antecedent matters

might be taken (/>).

In the same way the 10th section of the Mercan-

tile Law Amendment Act, IHoiS, which enacted that

no person should be entitled to commence an action

atier the time limited, by reason of his being abroad

or in prison, was held to apply to causes of action

which had accrued before the Act was passed. But

some weight was due to the circumstance that

{a) K. r. Leeds E. Co., 18

Q. B. 343 (overi-uled on another

point in E. v. Edwards, 13 Q.

B. D. 586). SeejjerBovillC.J.

l.s.

in Ings V. Lond n & S. \V. K.

Co.. L. R. 4 C. P. 19.

(b) Per Lord Campbell, 18

Q. B. 34G.

22
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another section of tlie same Act kept alive in exim>ss
terms a cause of action already accrued, and thus
afforded the inference that no such intention hr^l

heen entertained, as none was expressed, as regards
cases under the lOtli section (a).

In hoth of the ahove cases, however, the con-
struction, though fatal to the enforcement of ii

vested right, hy shortening the time for enforcing
it, did not in terms take away any such rigiit ; and
in hoth, it seems to fall within the general jjrinciple

that the i)r(>sumptioii against a retrospective con-
struction has no application to enactments which
affect only the i)rocedure and practice of tlu'

Courts (A), even where the alteration which tlu"

statute makes has heen disadvantageous to one of

the parties. Although to make a law for punishing
that which, at the time when it was done, was not
punishahle, is contrary to sound principle

; a lav

which merely alters the procedure may, with ])erfect

propriety, he made applicable to past as well as

future transactions (. ) ; and no secondarv meanin'^
IS to be sought for an enactment of such a kind.

No person has a vested right in any course of

procedure (d). He has only the right of prosecution

(a) Cornill -. Hudson, 8 E.

it B. 429 ; Pi. Jo v. Bingham,

L. R. 4 Ch. 735.

{b) Wright f. Hale, G H. A-

N. 227 ; The Ydun, [1899]

P. 236.

• (c) Macaulay's Hist. Eng.

vol. iii. 715 ; and vol. v. 43.

Ul) Per Mellish L..T. in Co<^r;T

Eica i\ Erlanger, 3 Ch. D. C'.K
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or defence in the manner prescribed for the time

being, by or for th<; Court in which he sues ; and

if an Act of Parliament alters that mode of pro-

cedure, he luis no other ri<,'ht than to i)roceed

according,' to the altered mode (o). The remedy

does not alter i\w contract or the tort ; it takes

away no vested right, for the defaulter can have no

vested right in a state of the law which left the

injured party without, or with only a defective,

remedy. If the time for pleading were shortened,

or new powers of amending were given, it would not

be open to the parties to gainsay such a change;

the only right thus interfered with being that of

delaying or defeating justice; a right little worthy

of respect (/>).

The general principle, indeed, seems to be that

alterations in the procedure are always retrospective,

iiidess there be some good reason against it (c).

Where, for instance, the defendant jdeaded to an

action for a small sum, that the jurisdiction of the

See ex. gr. The Dumfries and

other cases, svp., 231.

{(() See the judgments of

'ilde B. in Wright v. Hale,

:iO L. J. Ex. 43 ; and of Lord

Wensleydale in Attorney-

General V. Sillem, 10 H. L.

704 ; and per James L.J. in

V\'aiiier v. Murdoch, 4 Ch. D.

{b) See ex. gr. Cornish v.

Hockin, 1 E. »<: B. G02 ; Dash

I'. Van Kleek, 7 Johns. 503
;

The People v. Tibbetts, 4

Cowen, 392.

(c) See per Lord Blackburn

in Gardner v. Lucas, 3 App.

Cas. 603, and Kimbray v.

Draper, L. E. 3 Q. B. IGO.
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Court had been taken away by a Court of Hciiiu'sts

Act, and that Art was repealed after the plea hut
before tlie trial ; it was held that the plaintitt" wiis

entitled to judj^nnent (a). When the Le«rislatur..

gave a new remedy by the Admiralty A(;ts of 1H4()

and 1801, for enforcing' rights in the Admiralty,
those Acts were held to extend to rights which
had accrued before the new remedy had been
provided (A).

So, the provision of the Common Law Procedure
Act of 1H;V2, s. 128, that the phuntifi" might issue

execution within six years from the recovery of u

judgment, without revival of the judgment, was
held to apply to a judgment which had been
recovered more than a year and a day before the
Act was passed, and which therefore could not have
been put in force und^r the previous state of the
law without revival (/,'

; and the power given to a
married wonum by the Married Women's Pro^jerty
Act, 1882, of suing in all respects as if she were ii

t-me sole, was held to enable her to so sue in respect
of torts or breaches of contract committed befor.'

the passing of the Act(r/). The enactment (> A- 7

{(I) 45 & 4G Vict. c. 75, s. 1,

sul)-s. 2 ; Weldon v. Winslow.

13 Q. B. D. 784. See als,,

\Vel(lon r. De Bathe, 14 Q. h.

D. 3.39 ; Lowe c. Fox, 15 Q. ]!.

D. GG7. Cumijure lie Luuile\

.

[1894] 3 Oil. 135.

((I) Wiirne v. Bercsford, 2

M. it W. 848.

(/') The Alexander Larsen,

1 \V. Roh. 288. See The Iron-

sides, Lush. 458.

(c) l?ood!e r. Davis, 8 Ex.

351.
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Vict. c. 7;^, s. a7, wliii-li uuule attonievs' l»ills

tiixablt>, for work don*' oiit of Court, and which also

provided that, from the passing of the Act, no

attorney shonhl hrinj,' an action for costs until a

month after he had deliver«'«l his hill, was held to

npi)ly to costs incurred hcfore the passing of the

Act ((().

On this principle, it was iield that the :^ it 4

^Vill. iV. c. 4*2, s. :J1, which provides that in actions

brought hy executors, the plaintiff shall he liable

for costs, was api)lical)le to an action begun before

the Act came into operation (/») ; and though Little-

dale,.!. (.), and afterwards Parke, B. ((/), disapproved

of the decision, it appears to have been generally

concurred in by the Courts (<•). So, the Common

Law Procedure Act of iHiiO, which deprives a

plaintif!", in an action for a wrong, of costs, if

he recovers by verdict less than 1'5, unless the

judge certifies in his favour, was held to apply to

actions begun before the Act had conu' into opera-

tion, but tried after {/) ; and a similar effect was

((() Biiius V. Hey, 1 i)o\vl. &

I .. GG ; Brooks v. Bockett, 9 Q.

J?. 8-17 ;
Scudding r. Eyles, Id.

S5S.

(h) Fi-cenuin v. Moves, 1 A.

.V E. 33H ; Pickup r. Wluirton,

2 C. A: :M. 405 ; Cmnt r. Keinp,

ill. G."]G; Exp. Diiw^ou, L. R.

19 E(i. 4:3:3.

(r) 1 A. .t E. 3U.

{(J) In Pinhorn c. Sonster, H

Ex. 1:38.

(c) I'n- Channell B. in

Wright f. Half, :30 L. .1. Er..

43; per Wood V.C. in lie

Lord, 1 K. .^.I.'JO.

(/) Wri^Iit v. Hale, G H. .t

X. -227.
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K'ivj'H to the County Courts Act of 1H«7, jih re^ardH
giving security for costs (</). Tlie provision whiti,
extended tlie time for nuii<ing decrees nisi absolute
from three to six months, applied to suits pendiuj,'

wlien the Act came into operation (/»).

But tlie new procedure wouhl he presumably inap-
1)1" '»le, where its application would prejudice rights

estahlished under the old (,) ; or would itivolve a

hreach of faith between the parties. For this reason,

those provisions of the Common Law Procedure Act
of 1854, s. 8'2, which permitted error to be brougiit

on a judgment upon a special case, and gave an
appeal upon a point reserved at the trial, were held
not to api)ly where th(> special case was agreed to.

and the point was reserv(>d before the Act came into

operation (</).

^.'here ;i special demurrer stood for argument
before the i)assing of the first Common Law Proce-
dure Act, it was held that the judgment was not to

be affected by that Act, which abolished special d<'-

murrers,but must be governed bvtlie earlier law(ri.
The judgment was, in strictness, due before the Act,
and the delay of the Court ought not to affect it.

(n) Kimbiay r. Diaper, L.

R. 3 Q. B. 1()0.

(/') Watton r. Wattoii, 1 P.

.*c M. 227.

((•) Exp. Pliunix Jiessemer

Co., 4o L. J. Cii. 11.

('/) Hughes c. Luniley, 24

U J. Q. B. 29 ; Vansittait r.

Taylor. 4 E. & B. 910.

(') Pinhorn r. Sonster. -21

L. J. Ex. 33G. See also li. r.

Crowan, 14 Q. B. 221 ; Hol)s(iii

V. Neale, H Ex. 131.

411
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In coiiHidering wlu'ther a ntatnte wus intendt'tl to

Im' retroHpective in its opnution, refi-rence has been

iimtle to prescribed forms appended to rules made

under the statute, and to the fact that their being

headed " the day of , 181) ," indicated

that they were not intended to .ij ^dy to a period

before 1890 (<0.

(,/) 53&54 Vict.c. 71. 9. 2.J ;
;.'< Noriimn, [IH'j;}] 2 Q. 15. 'MVJ.



CHAPTFJi IX.

SKt'TIOX I. MODFFUATION OP THE LAXGUAGL
THE INTENTION.

lO ::i:i-i'

AVhere the lau^rnage of n statute, in its ordinarv
meaniii<r and <,'riunmatieal construction, leads to a
majiifest contradiction of the apparent purpose of the
enactment, or to some inconvenience or ahsurdity,
hardship, or injustice, presuinahly not intended, J,

constructio.i may he put upon it which modifies the
meaning of the words, and even the structure of the
sentence {.,). This may he done hy departing from
the rules of grannnar; hy giving an unusual meanin-^
to particular words

; hy altering their collocation^
hy reject-ng them altogether; or hy interpolatin.^
other words

;
under the inliu(>nce, no douht, of an

irrcsistd)le conviction, that th(> Legislature could not
possd>ly have intended what its words signify, and

('/) See per Al.lerson IJ. in I'arke B. in Bccke r. Smitl. •>

Altoniey-Gonenil c. Lock- M. ct W. 195 ; Wright r Wil-
wood, 9 M. & W. 398, a.ul lian.s, 1 M. & W. 99 : .n<l
-M.llcr r Salo.noMs, 7 Ex. 47o : llollingworth r. Palmer, 4 ]]

x

i-- Lord Deunuu. in Jubh r. 2G7
; ,... Jan>es L.J. in Exp.

iiull ])uck Co.. 9 a. J3. .143; liashle,«l, :^ CJ,. D. 13; (In,,.
pc .orci Campljoll in Wigton da B. & 1>. I,. 2, c. 10 s 12 (I)
••• ..ulii, IG Q. U. .j03

; per
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that the nioditR-ations thus inado aro mere corrections

of careless hingua<,'e, and really ^'ive the true in-

tention. Where the main object and intention of a

statute are clear, it must not be reduced to a nullity

by the draftsman's unskilfulness or i^niorance of the

law, except in a case of necessity, ov the absolute

intractability of the languaf,'e used {«). The rules

of grammar yield readily in such cases to those of

common sense.

In a case already mentioned where a Colonial

ordinance, i)assed to give etlect to the treaty between

this country and China, authorised the extradition

to the Chinese (Government of any of its subjects

<harged with having committed " any crime or

" offence against the laws of China," the Privy

Council construed these words as limited to those

crimes and offences which are punishable by the

laws of all civilised nations; and as not including

acts wiiich, though against the laws of China, would

be innocent in Europe (/<). As the literal meaning

of the words was wide enough to include political

offences against the law of a foreign State, an English

Court might feel bound to think it impossible that

they could have been used in that sense, liut it

might be doubted whether the otjier party to tiie

treaty understood our stipulation in the same narrow

i<(), Salmon r. Duncombo, 11 Kwok Ah Sinp, T.. 11. o V. ('.

App.'cas. G27. I'.'T- S.v p. :M

(bj Atlonioy - General r.
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Hcnse; or, indeed, whether it did lot understand it

as niehiding, ahove all others, those crimes which all

Governments are most desirous to punish, viz., thoso
a-ainst then.selves (.,). Where the clearlv expressed
intention of a Colonial ordinance was to giv(> to any
subject of the Que..n resident in the colonv tl...

power of disi.osin- hy will according to Knglisli law
of property ])oth real and personal, which otherwis..
would devolve according to the law of the colony
Hiid where a section of tli(. ordinance was operativ,"
for that purpose, except that it concluded with tli.-

provision - as if such suhject resided in England."
the effect of which would he to leave hoth the lex
situs and tli<> lex domicilii in operation, thus reducing
the section to a nullity, it was held that the con'^
eluding words ought not to he so construed as to
destroy all that had gone hefore, and therefore should
1)0 treated as immaterial, the powers conferred not
heing aflfected hy the question of resid(Mice in

England (/.). When it was settled that the Statute
of Limitations, -21 Jac. I. c. 10, applied to India

(. ).

It was necessary to construe, for that purpose, the
ex],ression " heyond the seas," as meaning out of
the territories (./). The same statute, which, after

(d) Tlie siinie wide exjn-es- App. Cas. G27
sions are used in tl.e 34 & 3o (c) E. I. Co! r. Paul, 7 M„o.
\ let. e. M, and in tlie 37 & 38 85.

'^ ^' ' ' 00 Ruckmabove r. Lu\\:::v
(') Salmon r. Dunconihe, 11 boy, 8 Moo. 4.
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limiting the time for suing, gave ii fiuiliev [xiiod to

prsons abroiiu ' after they n'turned," wasconstrur;!

iis giving that extended time to tlie executor of a

person wlio never returned, hut died ahroad (*')• f"

the provision of s. 5 of the Arbitration Act, lHSt>,

tiiat where a submission provides that the reference

shall be to a single arbitrator, and all parties do not

concur in the appointment of an arbitrator, any

party niuy serve the other parties with a writttni

notice to " appoint " an arbitrator, " appoint " must

l)u read as " concur in appointing," as it could not

be supposed that the intention was that the party

who would not concur in an appointment should

have the appointment in his ov, ^ hands (/*).

An Act which > mde it penal " to be in possession

'• of game after tue last day " allowed for shooting,

would, if construed literally, include cases where the

possession had begun before the last day, and there-

fore lawfully, and to avoid this injustice, it was

construed as applying only where the possession did

not begin until after the close of the season ;
that is,

the words "to begin " were interpolated befon- " to

"be in possession " (f)- Under the Factory and

Workshop Act, 1895, which prohibited the use of an

(<() Townseiul c. Deacon, 3 [1892, 1 Q. B. 136.

i:x. 707; luul see Forbes v. (r) 2 Goo. ITI. c. 19, Mi)

Smith, 11 Ex. 161. Geo. III. c. 34; Simpson r.

(. . 52 & 5;^ Viet. c. 49 ; Ih' Unwin, 3 B. it Ad. 134.

1\\U' it Coi'pn. of Leicester,
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round hak il<house
*' the comniencement of tlie Act," it was held tlint

an ohl established bakehouse which was vacant at

the connnenccMuent of the Act, l)ut whose owner was
seekin<r a tenant, was within the exemption (,m.

Where one section enacted that if the phiintirt'

recovered a sum "not exceeding" 1'5 he should
have no costs, and another, that if he recovered
"less than " I'o, and the judge certified, he should
have his costs; the literal meaning of the last

clause leaving it inoperative where the sum re-

covered was exactly fo, it was held, to avoi.l

imi)uting so incongi-uous and improbable an int.u-
tion to the Legislature, that the words - less tliaif
should be read as equivalent to " not exceeding '

(/,|.

The Insolvent Act, which invalidated voluntaiT ton-
veyances made by insolvents - within three niontlis
" before the conmiencement of the imprisonment,"
which, literally, would exclude the tinu> of imprison-
ment, was construed as if the words had been
" within a period connnencing three months before
" the imprisonment." The literal construction, in

leaving uninvalidated voluntary conveyances mad.'
after the imprisonment had begun, would have led

to an iiu-ongruity which the Legislature could not he

supposed to have intended (<•). The (5r)th section ..f

(") oH>^69Vict.c.37,s.27, (/OGarhyr. Harris,? Kx .V.IJ.

sub-s. 3 ; Schwerzerhof

Wilkins, [189H] 1 (). B, CAO. \\, igs.

(f) Becke ;•, Smith. -2 M.
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the Comity Courts Act, 188H, which provides that,

where the chiini in an action of contract does not

exceed I'lOO, a Judge of tiie High Court may order

the action to he tried in any County Court " in which

"the action mij'ht have heen commenced, "" wascim-

strued with the addition of the words '' if it had l)een

" a County Court action," as otherwise the enactment

would have l)een insensihh' and inoperative {a).

The Bankru})tcy Act of 1S()«.), [)roviding that all the

property acquired l)y the hankrui)t •' during the con-

"tinuance" of the hankrui)tcy should ho divisihle

among his creditors, and providing also that he might

obtain his discharge not only at the close, hut during

the continuance of his hankruptcy, it was lu'ld that

the earlier passage must he read in suhstance as

meaning that the future property which was to he

divisihle, was that ac(piired either during the con-

tinuance of the hankruptcy or the earlier discharge of

the bankrupt. This construction was deemed neces-

sary to avoid leaving the hankrui)t incai)al)le of ac-

(piiring i)roperly after he had given up everything to

his creditors, simply because the i)roperty had not

heen realised, and consequently the bankruptcy not

closed (h).

It is obvious that the provisions in numerous

(^() 51 & 52 Vict. c. 43; (ft) 32 tt 33 Vict.c. 71,ss. 15

Curtis r. Stovin, 22 Q. B. D. and 4.S; Ebl)s i'. Boulnois^

oi:?; and see Biirkhill r. L. R. 10 Cli. 479.

Thomas, [1892] 1 Q. B. 312.
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Statutes whii-Ii limit the time and regulate the pro-

cedure for legal proceedings for compensation for acts

done in the execution of his office by a justice or

other person, or "under" or " hv virtue," or "in
" pursuance " of his authority, do not mean what the

words, in their plain and unequivocal sense, convev

;

since an act done in accordance with law is not
actionable, and therefore needs no special statutory

protection {a). Such provisions are obviously in-

tended to i)rotect, under certain circumstances, iuts

which are not legal or justifiable (/>) ; and the mean-
ing given to them by a great number of decisions
seems, in the result, to be that they give in-otection

in all cases where the defendant did, or neglected (,)

what is complained of, under colour of the statute {,1} ;

that is, being within the general purview of it, and
with the honest intention of acting as it authorised,

(a) Per Cur. in Hughes v. (c) Wilson r. Halifax, L. R.

3 Ex. 114 ; Newton v. Elli«, .j

E. .t B. llo.

(d^ Thus the Puhlic Autho-

rities Protection Act, LS93, has

l)een held to extend its protec-

tion to municipal hodies in the

execution of duties in connec-

tion with commercial enter-

Buckland, lo M. & W. 346.

Cf. The rul)lic Authorities

Protection Act, 1893, 56 A 57
Vict. c. 61, where the words
are, "Where .... any action

• • . is commenced ....
against any person for any act

done in pursuance or execu-

tion, or intended execution, of prises undertakenTinder stutn-
any Act of Parliament, or of tory authority : The Ydun,
any public duty or authority." [1899] P. 236 ; Parker v. Lou-

(b) See ex. gr. Warne v. don G. C, [1904! 2KB 501
Varley, 6 T. R. 443.

l
.

• • •
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tliongli he iui{,'ht be ignorant of the existence of the

Act ; and actually, whether reasonably or not, believ-

ing in the existence of such facts or state of things

as would, if really existing, have jnstifu'd his con-

<lnct (a). Thus, if an Act autiiorised the arrest of

u person who entered the dwelling-house of anotlier at

night with intent to connnit a felony (24 iV 25 Vict,

c. *.)(), s. 51), an arrest made in the honest and not

unreasonable, but mistaken belief that the person

juTested had entered with that intent, would be pro-

tected. But he would not be protected if he had

acted under a misconception, not of the facts, buii of

the law ; as if, for instance, his i)elief was that the

person had only attempted to enter ; a different

offence, for which the enactment in question does not

authorise arrest ; or if, where the law justified an

immediate apprehension, an arrest was made which

(a) See, among many other

authorities, Greenway v. Hurd,

4 T. R. 553 ; Paiton v. Wil-

liams. 3 B. jfc Aid. 330 ; Roberts

r. Oicliard, 2 H. & C. 769;

Hu<,'hes V. Buckland, 15 M. it

W. 34G; Booth v. Clive, 10

niann v. Seneschal, 13 C. B.

N. S. 392 ; Downing v. Capel,

L. R. 2 C. P. 461; Leete i:

Hart, L.R. 3C.P. 322;Chani-

l)erlain c. King, L. R. 6 C. P.

474 ; Selmt's c. Judge, L. R. 6

Q. B. 724; Midland Ry. r.

C. B. 827; Cai-pue c. London Withington Loc. Bd., 11 Q. B.

and Brighton R. Co., 5 Q. B. D. 788 ; Mason r. Aird, 51

747: Tarrant r. Baker, 14 C. B.

l!»i); Burling c. Harley, 3 H.

A N. 271 ; Hopkins v. Crowe,

4 A. & E, 774; Kine v.

Evershed, 10 Q. B. 143 ; Her-

L. J. Q. B. 244 ; Denny v.

Thwaites, 2 Ex. D. 21 ; Cree v.

St. Pancras Vestry, [1899]

1 Q. B. 693.
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was not imiuediatc {o). Tlic unreasonableness of the

belief is immaterial, if tbe belief l)e honest ; thoiij^'li it

is an important .^lenient in dettnniinng thequestion

of honestv {h).

An Aft {'H\ ii' 27 Vict. e. '2'.)) which enacted tlmt

no witness before an election inquiry should \h>

excus(>d from answerinjj; self-criminating (luestioiis

relating to corrupt practices at the election under

in(juiry, and entitled him, when he answered eveiv

question relating to those nuitters, to a certificate of

indenniity declaring that he had answered all such

criminating (piestions, was held to apply only where

the witness answered " truly in the opinion of the

'* connnissioners "
; for it was not to be sujjposed that

any answer, however false or contemptuous, was

e(]ually intended (*). It is observable that this inter-

polation was made in the Act, notwithstanding that

it repealed an earlier enactment which had protected

the witness only when he made " true " discovery.

The 374th section of the Merchaii* 8hipi)iiig

Act, 1854, which enacted that no license granted by

the Trinity House to pilots " shall contimie in force

"beyond the 81st of January," after its date, but

that " the same may be renewed on such 31st of

" January in every year, or any subsequent day,"

(a) Gi-iftith i: Taylor, 2 C. 3 Q. B. D. 237.

P. D. 194 ; Morgan f. Palmer, (c) R. v. Hulnie, L. R. o Q.

2 H. .t C. 729. n 377 ; R. r. Holl, 7 Q. 1<. 1>.

(/') See Clarke r. Mul^neux, 575.
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w as constrn«'(l as nu'iiniii'', not tlmt the rcnowed

licenses 1uust 1»»' issued on or after that day, but

that they shouhl take effect from the :Jlst of

Jiinuary. This departure from the strict h-tter was

justihed l)y the j^'reat itu-onvenience which would

have resulted from a ri^^id adlu'rence to it, sinc(> it

would have left the whole district for a certain

period, prohahly days, possibly weeks, without

(pialiiied pilots (tO-

In the 7th section of the llailway and Canal

Trattic Act of 185-4, which enacts that railway and

canal companies shall l)o liable for the loss or any

injury done to " any horses, cattle, or other

"animals" (which would include a dog) intrusted

to them for carria<,'e, with the proviso that no

j^reater damage should be recovered for the loss of,

or injury done to "any of such aninuils " beyond

the sums thereinafter mentioned—specifying certain

sums for horses, neat cattle, sheep and pigs, but

making no mention of dogs—the i)roviso was read,

in order to reconcile it with the enacting part, as

dealing only with " any <>/' th- folhuriiuj of such

-animals "(/<). Where a railway eomiiany was made

liable to make good the deficiency in the parochial

{n) Tlie l^eta, 3 Moo. N. S. Id. 10-2 ; K. v. Stniclmn, L. R.

o:j 7 Q. B. 4G3. See another in-

(h) Iliurison v. London and stance of interpolation in Perry

r.ri^htuii K. Co., 2 13. & S. r. Bkinnr^v, 2 M. k W. 471.

\.±1 ; reversed on another point sup., p. 329.

i.s. 23
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nitcs arising' from their liavin*^ takfii rateable ino.

IH'ity, "until its works wci'o coiuplftcd and lialilc

"to assessment," the Ifonse of Lords lield that the

intention was that the liability should cease as re^'anU

any one parish, as soon as that portion of the lin.-

whicdi ran throu^'h it was completed ; in other wonl^.

that the Act was to he read as fixing the liahilitv

wlien " its works /;/ thr imn'sh were completed "
(<m.

A case in the (^)ueen's JJench may he cited iis

furm'shin^' a remarkahle example of judicial modifi-

cation for the purpose of sui)|)lyin<,'an apparent c.ix'

of omission, and avoiding' an ijijustice and ahsunhtv,

such as the Tie^'islature was presumed not to havt'

intended. Under the 1 iV' 2 Vict. c. 110, an insolvent

prisoner for deht mi^^dit he disciiar<,'(>d from im-

prisonment, «>itlier upon his own petition, or upon

the petition of any of his creditors. The 10 iV- II

Vict. c. 102, in abolishing the circuits of the

Tnsolv(>nt Conjmissioners, and transferring their

jurisdiction to tiie County Courts, provi(h'd that

" if an insolvent petitions," the Insolvent Conit

should refer his i)etition to the Court of th<> district

where he was imprisoned; but it omitted all mention

of cases where the petitioner was a creditor. Tlif

Court, however, considered that an intention to

include the latter sufficiently appeared. To conline

the section to its literal meaning would involve the

(</) l^ii^L Lomlon H. Co. c. Whitechiirch, L. K 7 Jl. I..

S9, sup., p. 21.
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nnjnst r<'sult tliiit, thoiif^'li ji vcstiii;^' order niij^lit In-

Iliad*', iind the delitor lie deprived of his |)r>)))erty,

he Nvoii'l reiniiin imprisoned. 'J'he words '' if tin

"insolvent petitions" were aeeordin^'ly nnch'rstood

to liiive merely put tluit ease us iin example of the

more «,'eneral intention, vi/., *' if a petition he pre-

"seiited." For the purposes of the fie^'islature, it

was immati'rial whether the i)etition was the

insolvent's or the creditor's (»().

A«,'ain, notwithstandin<; the <,'eneral rule that full

ett'ect must he f^iveii to every word, if no sensihle

meaning can he j^'iven to a word or phri'.M-, or if it

would defeat the real ohject of the enactment, it

may, or rather it should, he eliminated (/<). I'he

words of a statute must he construed so us to <,nve a

sensihle meaning to them if possihle. They ought

to he construed ut res magis val(>at quam pereat(.).

The Carriers Act, 1 Will. IV. e. (W, which enacts

that a carrier shall not he responsihle for the lo;;s of

articles deliv(>n'd for carriage, unless the sender

declares their value and nature, at the time of

deliverv, " at the oiHce " of the carrier, was held to

{!() R. c. Dowlinj,', H E. i^ B. iiiitioii wns not neccssai y, 2 C.

r.OO ; Exp. (Ireeinvoo.l, 27 U H- !>• '•'!»
;

niid in Phiut c.

.]. Q. B. 28, S. C. Totts, IS'.d] 1 Q. ]',. 2oG.

(Ii) Per Lord Al)in^'fr in (') I'cr Jlowcu L.J. in

I.yde i: Biirnard, 1 M. .^ W. Cuilis r. Stovin, 22 Q. B. D.

\lo\iier Brett L.J. in Slono oVi;nnd]>cr Lindlcy L.J. ni

'. Yeovil, 1 C. P. D. 701 ;
Tiio Duke of Buccleucli, !•">

iliough in that case the elimi- P. D. 86.

2:3—2
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l»iot<'(t the carrier, wlicir tlir imvccl had hcni

ih'livcrrd to his .s<'ivaiit rlsrwln'ic than at the othcc.

and no dcclaiatioii had \)vvn made cither thiMc or

ols('\vh('n« ; the fair iiK'aninj,' of the statute, and tlif

panmiount ohject of the li«'<,'islatiir(' hciii<,' that tlif

carrier shoidd in every case he apprised of the nature

and vahie of tlie artich* entrusted to him, wliether

it was dehv(>re(l at the ortic<' or else\vlier«M").

An Act rlo S: 2(5 Vict. c. 114) which authori>.d

constahh's to search any |)erson whom they >ii>-

pected of coming' from any land in unhiwful |>ursiiit

of j,'ame, and, if any ^'anie was foinid upon liini. to

detain and summon him, was held tn authori.M' ;i

constahh' to summon a man whom he >.iw on ;i

footway, with a j^'un in his hand, |»ickinj4 up ;i

rahhit thrown from an ad]' inin<^ enclosure, ju>t

after the report of a j,mii hut whom lie did not

search. There was notli ny in the <,'eneral ohject

of the Act to lead to the supposition that '•tlit

" enormous ahsurdity ' t-i retjnirin*,' an actual l)odil\

search under such circumstances was intended; and

such a dei)arture from the lan<,'uage of the Act w;i>

therefore considered a> really meeting the true

intention (//). The Extradition Act, which autlioriM>

((/) IkxfiHliilo r. fiart.O Ex. und Turner r. Morjjian, L. K. Ill

TG'J ; ^-ic;' Ciiin. S( uc. C. P. ;jH7, where tlie stulu:-

{li} Hull c. Knox. 4 B. iv S. was constnied strictly. Sn

515 ; Lluycl . Lloyd, 14 Q. 13. also sup., p. 321. Comp.

D. 7:25, wliich uisfu>s..sCliirke Viiiier c. Hiiid, 10 Q. 15. D.(i:J.

V. Crowiln. L. II i C. I'. t;3.s.

m
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th«>"iii)im houision" of a prrson on wanaiit, iiu hid«'H

the (I'ti'iition of oiw ailrradv ill custody, tlionj^li

an«'s

(•a

ted without a warrant (</). So, tiu' :$') (l«"o,

101, whitdi »'iui)ow«'nMl justice's to siin|

s«' of sickness,

XMll

III.

I, ill

tin' onh'r of removal of any pauper

vvlio slioidd hi- " lu-ou/^ht hefore tiimi for the purpose

"of heinj,' r»'iiiove(

sutli suspension

1," was construed as autliorisinj^

witiiout the actual hrin^iii;^ up of

(>s : as the literal con-
the pauper ht'fore the justii

>truction would have defeated the humane ol.ject of

tiic .'iiactineiit(/.i. And to prevent the enormous

injustice which would result from a literal interpr«'-

tiition of the enactment that the Court of BanKruptcV

should refuse ii hankrupt his dischar^'e in all cases

where the delitor had committed an offence " under

"the DehtorsAct, IHCU," it was held that the words

'• conn<'cted with or arising' out of the bankruptcy
"

must he added to qualify the },'eneral words (.).

To carry out the intention of the Legislature, it

is occasionally found necessary to read the con-

junctions '' or " and " and " one for the other. The

Statute 01 Charitable Uses, for instance, which

speaks of property to be employed for the mainte-

nance of "sick 011(1 maimed soldiers," referred to

{,.) 33 k 34 Vict. c. 52, s. 8 ;
(c) 50 & 51 Vict. c. G6, s. 2 ;

1\. r. Weil, 9 Q. B. D. 701. P^e Biocklebank, 23 Q. B. D.

;•'=) R. v. Evcnlon, 9 East, 401.

101.
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a-

soldiers who were either the one " or " the other,
and not only to those who were both (a).

The 1 Jac. I. c. 15, which made it an act of bank-
ruptcy for a trader to leave his dwelling-house "to
"the intent, or, whereby his creditors might be
" defeated or delayed," if construed literally, would
have exposed to bankruptcy every trader who left his
home even for an hour, if a creditor called during
his absence for payment. This absurd consequence
was avoided, and the real intention of the Legislature
beyond reasonable doubt effected, by reading " or

"

as "and"; so that an absence from home was an
act of bankruptcy only when coupled with the design
of delaying or defeating creditors (h).

The converse change was nuide in a turnpike Act
which imi)osed one toll on every carriage drawn by
four horses, and another on every horse, laden or not
laden, but not drawing ; and provided that not more
than one toll should be demanded for repassing on
the same day "with the same horses ^n/r/ carriages."
It was held that the real intention of the Legislature
required that this "and" should be read Ts "or."
and that a carriage repassing with different horses
was not liable to a second toll. The toll was imposed
on the carriage

; and it was imnuiterial whether it

was drawn by the same or different horses {,). In

(") Duke, Clmi'it. Uses, 127. « East, 397.

(!') Fowler r. V.uV^ot, 7 T. K. (r) Waterlio-ise v. Keen, G
•Wli. See uIm; ]:. r. Moitiuke. Di.vvL .v R. 2o7, wrongly



"OU" AND "AND. 35!»

the provision of the Metropolis Miinagement Amend-

ment Act, that no road shall he formed as a street

for carriage traffic unless widened to forty feet, or

unless such street shall he open at both ends, the

word '• or
" was read " nor," for the manifest inten-

tion was not that one of the two, but that both

conditions should he complied with; that is, that the

street should not only be forty feet wide, but also be

open at both ends (n).

This substitution of conjunctions, however, has

been sometimes made without sufficient reason;

and it has been doubted whether some of the cases

of turning "or" into "and," and rhr nrsd, have

not gone to the extreme limit of interpretation (/>).

It mav be questioned, for instance, whether the

judges\vho "were at the making" of the statute 2

Hen. Y. c. 3, which re(piired that jurors to try an

action when the debt "or" damages amounted to

fortv marks, should have land worth forty shilhngs,

were justified in construing it " by equity," and con-

verting the disjunctive " or " into " and " (.). The

Court of Queen's Bench, on one occasion, held that

the power given to justices by the Highway Act,

5 \- (i Will. IV. c. 50, to order the diversion of a

reported in the marginal note

in 4 B. & C. 200.

{<() 25 .<: 26 Vict. c. 102, s. 98.

Motrop. Board v. Steed, S Q.

J5. J). 44,j; Daw c. L.C.C., ^i)

L.J. M.C. 112.

(f>) Per Lord Halshury I^.C.

in Mersey Docks r. Henderson,

i:} Ai)p. Cas. ()03.

(,) Vn. Litt. 272;i.



m

300 INTERPRETATION OF STATUTES.

((

hij,'liway, when it appeared " nearer or more eoni-
" modions to the i)nblic," was Hmited to cases where
the new road was both nearer ami more coni-
modions {„) ; hnt the same Court more recently held
that the power was exercisable when the new road
was either the one or the other (h).

Statutes which authorise persons to do acts for the
benefit of others, or, as it is sometimes said, for the
public good or tht advancement of justice, hav,'
often given rise to controversy when conferring the
authority in terms simjdy enabling and not manda-
tory. In enacting that they "may," or "shall if

"they think tit," or, "shall have power," or that
"It shall be lawful" for them to do such acts, a
statute appears to use the language of mere per-
mission

;
but it has been so often decided as to have

become an axiom that in such cases, such expressions
may have—to say the least—a compulsory force (r)

and so would seem to be modified bv judicial expo-
sition. On the other hand, in some ca^. ,, the
authorised person is invested with a discretion, and
then those expressions seem divested of that com-
pulsory force.

In an early case, where it was contended that the

('0 B. V. Sl.ilos, 1 Q. B. 919. R,^„,^^^j. j^ j,^ g^g .

^j^^^^j^^
(0) R. r. Phillips, L. R. 1 Q. Dodd, 8 Ex. 578

A !5 118. See Harrington r. Cuuiuirs., 14 Q. B. 474.
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18 tt 14 Cav. II. c. 12, in enacting that the ehnrtli-

wardens and overseers " shall have power and

" authority " to make a rate to reinihurse parish

c'onstahles certain exi)enses, left it optional with

them to make it or not, the Court held that it was

ohligatory on them to nuike it, whenever dishurse-

ments had heen made and not heen jiaid. " ^Ia\ he

"done," it was ohserved, is always understood in

such cases as '"must he done" (</). So, where a

statute directed that churchwardens should deliver

their accounts to justices, and enacted that the latter

•' shall and they are herehy authorised and em-
*' powered, if they shall so think tit," to examine

the accounts, and disallow unfounded charges, it

was held that the justices could not decline to enter

upon the examination {!>), or he at liherty to allow

charges not sanctioned hy law {<). Again the

Weights and Measures Act, 1889, which provides

that an inspector " may take in respect of the veriti-

" cation and stamping of weights, measures, and
'• weighing instruments the fees specified," is ohli-

gatory and imposes on the inspector a duty to take

the fees in all cases (//). Though the 11 A: 12 Vict.

((() R. r. l^iirlow, Ciirtli.

'J'.»3 ; R. c. Derby, Skin. 370,

S. C.

(/') R. r. Ciiinl)ii(lj,'e, 8 Dowl.

N'J
; per Bianiwell L.J. in R.

*•. Bp. of Oxford, •iQ. B. D. at

p. •345. Couip. R. c. Norfolk,

4 B. & Ad. 238.

(() Barton v. Pifjott, L. R.

10 Q. B. 86.

{tl) 'rl Si o3 Vict. c. 21, s. 13.

R. c. Roberts, [1901] 2 K. B.

117.
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f. 4-2, s. «.), enacts that justices "may" issue n

sniiuiions on an information laid before them, oiilv.

'• if tliey shall think fit," it was held that they wvw
not at liberty to refuse it on any extran(>ons con-

siderations, such as that the prosecution was ine\-

l)edient, or that the law would ojjerate unjustlv in

the particular case (a). A charter which granted to

the steward and suitors of a manor "power iiiid

" authority" to hold a Court to hear civil suits, was

held to make it obligatory to hold it when neces-

sary (/>). Again, the Tithe ( onnnutation Act (o a C.

Aict. c. 54, s. 7) which enacts that if any agreement
for the connnutation of titlH>s nuide before the Ait,

which was not of legal validity, should appear to tlif

Tithe Commissioners to give a fair ecpiivalent tor

the tithe, they " thall be em})owered " to conlhm it,

or, if unfair, to conlirj 't nevertheless, and to award
such a rent-charge as uld make it a i)roper eipiiva-

le?it, and to extinguish the tithe ; it was considered

that the Commissioners were bound to niak(> anv

such agreement between the parties the basis ot

their own settlement, and were not at liberty to

throw it wholly aside in carrying out the geiuial

policy of the Act, viz., tithe extinction (.).

((() K.'-.Ailiunson,l Q.B.I). ]5o\ver,.j B. c^ A. (','.) I ; \l. ;
•201; R. c. Fiuvcett, 11 Cox, Hustiiifis. ld.()<J2ii.,lK)tli lu'tui

iOr,: Exp. Lewis, 21 Q. U. D. reported in 2 D. iV K. 17ti,;mil

201 : R. ,-. Dyrile, GO L. J. 1 D. \ R. 14H.

^'•^'- ^"-
(<) H. '• Titlie Cuuui!.. U

{/') ii. r. Jliiverin^-iaie- Q. li. 474.
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So, in BiU'lvWcH's ciisc, Loid Kccix-v North licld,

and of the Siiiue opinion were all the judj^'cs, that

the statute which enacted that tlu! Chuncellor

"should have full power" to issue a commission

of hankruptcy against a hankrupt trader, on the

petition of his cn'ditors, imjx'rativeiy re(iuired

its issue; declaring that " nuiy " was in effect

"must" {(i). Under the County Court Act, which

enacted that the Superior Court "may" give the

plaintiff the costs of his action, if he lived more tlum

twenty miles from the defendant, it was lield that

the Court was bound to give them in every case in

which the plaintiti' and defendant dwelt more than

that distance apart (l>). Under the i)rovision of

s. 5 of the Arbitration Act, 1889, that where a

submission provides that the reference shall be to a

single arbitrator, and all i)arties do not concur in

ai)pointing an arbitrator, any party may serve the

other parties with a written notice to appoint, and if

the appointment is not made in seven clear days the

Court "may," on the application of the party who

gave the notice, appoint an arbitrator, it is obligatory

on the Court to make an appointment if applied to(<).

An Act which made it "lawful" for a Court

(<i) 13 Eliz. c. 7 ; 1 Jac. c.

1'")
; Backwell's Case, 1 Vein.

lo2.

(/') iMcDcugal c. Patei'son,

] I B. 75o : ace. Crake r.

I'owell, 2 E. it B. 210, over-

ruling Jones V. Harrison, (y

Ex. 328.

((•) 02 iV; 53 Vict. c. 4<>, s. o ;

lie Eyre and Leicester Corpn.,.

flS92 I Q. H. 13t).
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to stay proceedings in actions against companies

under liquidation until proof of the plaintitfs

debt {<i) ; and a l)ankrui)tcy rule which i)rovi(l((l

that where the Court has given no directions as to

the disallowance of the costs of improper or nn-

necessary i)roceedings, the taxing-master " may '

look into the (piestion, were held equally imixiu-

tive (//). So the provision of s. 50 of the Corriijit

Practices Act, 1H83, that certain jurisdiction con-

ferred hy the Act " may " be exercised by one of the

judges for the time being on the rota for the trial of

election })etitions, it is to be read as equivalent to

*' must," and the jurisdiction cannot be exercised l»y

any other judge (r). An Act which empowered a vestry

to make a [)aving rate, and provided that when it

ai)peared to the vestry that the rate was not incuncd

for the equal benefit of the whole parish, it '• might
'"

exempt the party not benefited, was held to impose a

<luty and not merely to confer a power on the vestry.

to apportion the burden when the case arose (</).

On the other hand, where it was enacted that ••
it

" should be lawful " for the Superior Courts to issue

commissions to examine witnesses abroad, it was

(d) Marson v. Lund, 13 Q.B.

<;()4.

(/') Baines v. Wornisley, 47

L. J. Ch. 844.

(<•) 46 & 47 Vict. c. "jI
;

.Shaw f. Reckitt, [1H93] 1

Q. B. 779.

(d) Howell V. London Dock

Co., 8 E. ik B. 212. S(<'

Doiniont c. Fuiness Ry. Co.,

11 Q. B. D. 496.
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held that the Court was not l)Oun(l to issue such

a commission simply on proof that the persons

whose evidence was recjuired were ahroad, hut that

it was in the discretion of the Court to determine

upon the special circumstances of each case, whether

it was advisahle in the interests of justice to issue it

or not (<«). ^o» under a statute wliicli enacted that

where a county hridge is narrow, "it shall and may

-he lawful " for the Quarter Sessions to order it to

hv widened, it was held, having regard to the nature

of the Court entrusted with the power, and to the

snhject matter, which might involve other con-

siderations hesides the width of the hridge, such as

the cost of the proposed work and its possihle

disproportion to any puhlic henetit likely to he

derived from it, that it was discretionary to make

the order or not (/»). Again, the enactment that if

part of the consideration for an annuity were

returned, or paid in goods, or retained on ar.>

pretence, "it should he lawful" for the Court to

cancel the annuity deed, if it should appear thai

"any such practices" had heen used; the Court

considered that this last expression limited the

enactment to cases where any of the forhidden acts

had heen done malo animo, and held that it was in

(«() 1 Will. IV. c. 22 ; Cas- Biake Co., 27 Ch. D. 137.

lelli V. Groom, 18 Q. B. 490. {h) 43 Geo. III. c. o\)
;

lie

See Armour c. Walkur, 25 Ch. Newport Bridt,'e, 2 E. & E.

D. 073 ; Lawson c. Vacuum 377.
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Til,.
their (liscrotion to set tlio deod aside or not (o)

Church Discipline Act, which (>nacts that in evdv
case of a clergyman churned with an ecclesiastical

otfence, or concernin*,' whom a scandal may exist of

havin«r conunitted snch an offence, "it shall I*.'

*' lawful " for the hisho)), on the a^jplication of any
l)erson complaining,' of it, or if he thinks tit, on liis

own motion, to appoint a commission to exaniiiic

witnesses, to ascertain if there he sufficient priinft

facie ground for instituting further proceedings.

was held to leave it discretionary with the hishop to

api)oint a commission on receiving such a complaint.
Having regard to the pre-existing state of the

law and the character of the hishop's office, it

was considered that it was his duty, hefore issuin.'

the commission, to determine on the expediency of

instituting the prosecution, taking into his coii-

sideration the nature', credihility, or importance of

the charge, and the status, solvency, and religions

<-haracter of the comi)lainant, as well as the general

interests of the Church (//).

This suhject underwent much discussion in the

last-named case, and elicited various views. The

(<i) o Geo. IV. c. 14, s. G ; Julius /•. Oxford (Bp.), r, A}

,

15iul)ei- r. Ganifiou, 4 K c<:Akl. C.is. 214; Allcroft c. LoiuIm'u

)i).

2S1
; Girdlestono c. Alliui, 1 B.

A C. (il.

(/') .'3
.<: i Viet. c. HG ; 1\. c.

Oxloid (lip.), 4 Q. B. D. 523 ;

(Bp.), [1891] A. C. GGG;R. r.

Cliichester (Bp.), 2 E. i\: E.

209.
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QiuM'u's Briich lu'ld that it was iinprvativo to

issuf tlu» coimuission when' a complaint liad Itccii

made of an cct-lesiastical offence {<i), but tiu' Convt

of Appeal reversed this decision (/*), and this

ivversal was upheld on appeal to the House of

Lords, who were practically unanimous in their

view.

According to Lord Cairns, such words as " it shall

'•he lawful." are always simply permissive (<) or

eiiahlin^;. They confer a power, and do not, of them-

selves, do more. But there may he soniethinj^ in

the nature of the thin«^' (-mpowered to he done,

soniethinf^ in the object for which it is to be done,

something,' in the conditions under which it is to be

done, somethin<,' in the title of the persons for whose

hciietit the power is to be exercised, which may

couple the power with a duty, and make it the duiy

of the person in whom the ])ower is reposed to

exercise it when called upon to do so; it lies on

those who contend that an obligation exists to

exercise the power, to show in the circumstances of

the case something which, according to the above

principles, creat«>d that obligation ; and the cases

decide only that where a power is dei)osited with a

public officer for the purpos(> of being used for the

henc^tit of ]iersons who are specitically pointed out,

and with regard to whom a definition is supplied by

((() R. r. Oxford (Bishop of),

1 g. B. D. 245.

{i>) III. p. o2'}.

(<•) o App. Cas. p. •22-2.
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the L<'«,MHljitnr(' of tin' conditions upon which th«v

lire entitled to ciih for its exercise, that power on«,'lit

to he exercised, and the Conrt will recpiire it to In-

exercised (//). Lord PenzDnce said that the wonls
" it shall he lawful " are distinctly words of p.i-

mission only, and the true question is, not whetlicr

they mean something different, hut whether, haviiij,'

re<,'ard to all the circumstances—to the juM'son cii-

ahled, to the general ohject of the statute, and to

the persons for whose henelit the power may ha\..

heen intended to he conferred—they do or ilo not

create a duty in the [)erson on whom it is confencd
to exercise it. It is not enough that the tiling' em-
powered to ix' done should he for tlu' puhlic hen. tit

in order to make it imperative to exercise that power
on all occasions falling within the statute. It m.iy
he assumed that all powers conferred hy statute on
individuals in general Puhlic Acts are for the pui.lic

henefit, or they would not have heen conferred. Wv
could find no specific authority for the propositi(.ii

that in a certain class of statutes such words as ••
it

" shall he lawful " imi)ort, prima facie, not per-

mission hut ohligation. The effect of the cases in

^^ hich the exercise of the power conferred was held

to he ohligatory was that, though the statutes con-
cerned had in terms only conferred a power, the

circumstances were such as to create a duty, to

show that the exercise of anv discreti()n hy the

(") 5 App. Ca?. 225.
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jK'ison empowi'red ronl«l not liiivr Imtii int<'n(l«'<l (»«).

li(H(l Sclbnrno's vi«'W was that words such as *• it

"sliall be lawful" aro not anihij^'iums and snsct'ptililc

citlu'i* of a disfvetionarv or an ol>lij^atory sense, lint

tlieir nieanin ij is the same, whether there is or is

not a duty or ohli<,'ation to use the power which they

confer. They are potential, and never (in them-

selves) sij^niticant of any ohli<,'ation. The cpiestion

whether a judf^e or public ollicer, to whom a power

is ^'iven by such words, is bound to use it upon any

iticuli or any particular maimeroccasion,

nnist be solved aliunde, and in <,'eneral it is to be

solved from the context, from the particular nro-

visions, or from the general scope a .d object.-^ of

the enactment conferring the power {!>). liord

Jilackburn's opinion was that the enabling words

gave a ))ower which prima facie might be exercised

or not ; but if tluj object for which the power is

conf<>rred is for the purpose of enforcing a right,

whether public or private, there may be a duty

cast upon the donee of the power to exercise it for

the benetit of those who have that right, when re-

(piired on their behalf. Where there is such a duty,

it is not inaccurate to say that the words conferring

the power are equivalent to saying that the donee

nnist exercise it(r). But he could not agree with

the view that whenever the statute is for the [)ublic

((() o App. Cas. p. •228.

(b) Id. p. 235.

I.S.

(, ) 1(1. p. 241.

-n
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^'(mhI, and of ^'('iH'iiil intcivst mid tonccrn, jtowci;-

roiifoncd In rniililin^' words art' priinu facif to Ik

conhiden'd powers which must Ix' ext'ivised {<i).

Mow ivct'utlv th«' ( 'omt of Appeal, in considt rjn^f

the provision of tlic JJankrnptcy Act, IHHH, s. l-i:,,

snh-s. 4, that any Court in whicii proccedin<,'s ha\.

hecn commenced for the administration of a deceasid

dehtor's estate, "may," on the application of aiiv

creditor, and on proof that the estate is insolvent.

transfer the administration to the Court exercisini;

jurisdiction in hankruptcy, decided that there wa>
not enou^'h in the statute to show that the pow.r
conferred must he exercised whenever the estate i>

shown to he insolvent, and it was eonseijuentlv a

<liscretionary power whicli the Court ini<,dit refuse to

use. Following the decision of the House of J.oids

in the preceding case it was said that from tlic

nature of the Knglish language the word "max
"

can never mean " must," that it is only i)otentiaI.

ind when it is em[)loyed there is another question

to he decided, viz., whether there is anything that

makes it the duty of the i)erson on whom the power
is conferred to exercise that power. If not, the

exercise is discretionary. But when the j)ower is

<'0upled with a duty of the ])erson to whom it is

given to exercise it, then it is imperative (/>).

(a) ') App. Cas. p. 24.).

(h) 40 .t 47 Vict. c. 52 ; lie

Hiiker, 44 Cli. D. 2(;2; lie

.TolumnisbergCo., [1892] 1 CIi.
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Acronliii^'l.v. wlicii II stiitut*' «'imrts tliiit u I'liii-

«li«liit«> lit JIM •U'ction " nm.v " hv present at the [)olling

pliu-e, or that a c-Ier^ynuui aecnse*! of an ecclesias-

tic'iil »)rtenee " may " attend the proceeding's of the

couiniission appointed to iiKpiire into the aecnsation,

or that a company "may" construct a railway (*0,

or that a i)hiintirt" "may" sne in one action for

injury done to his wife as well as himself (/»), cases

in which the donee of the power has only his own

interests or convenience to consult, the word '• may
'

is plainly permissive oidy. and a mere privile«,'e or

license is conferred which he nniy exercise or not at

pleasure. But an enactment that chnrchwardens

"may" make a rate for the reindmrsement o^ con-

stahles, or the Chancellor "may" issue acommissicm

ill a case of hankruptey, or one conferring power on

the Courts to direct that a person entitled to costs

shonld recover them, is no mere permission to do

such acts, with a corresponding liherty to ahstain

from doing them. A duty is at the same time cast

ni)on the persons empowered. For these are cases

where a power is deposited with puhlic otticers, for

the purpose of heing used for the henetit of persons

having rights in the matter. So whenever a statute

(«) York i<: N. MicUaiul Ry.

€o. c. R., 1 E. .t B. S,J8;

(i. W. R. ('. R., 1 E. ct B.
'

""
i ; Daiiastou Loc. BJ. v.

L. & N. W. Ry. Co., [18U4] 2

Q. B. 61)4. See also Nicholl

r. Allen, 1 B. .t S. [):U.

(h) Biockback c. Whitehaven

R. Co., 7 H. & N. 831.

21—2
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confers an authority to do a judicial act in a certain

case, it is imperative on those so authorised to

exercise the autliority when the case arises, and its

exercise is duly ajjplied for hy a party interested and
having a right to make the application

; and the

exercise depends, not on the discretion of the Courts

or judges, hut upon proof of the particular case out

of which the power arises (<(). If a statute eni-

l)owered justices to adjudicate in certain cases, that

is, to impose a certain penalty on persons whom
they should find guilty of a certain offence, it is

incontestahle that they would have no oi)tion to

decline jurisdiction hecause the stp+ute used only

the word " may " instead of " shall.' There would
he here such a right in the puhlic as to make ii the

duty of the justices to exercise the power. Whether
the language was facultative only or mandatory, it

would be equally obligatory on them to hear and

(a) McDoiigiil V. Paterson,

11 C. B. loo. See also lie.

Burton ,t Blinkhorn, [1903] 2

K. B. 300. where it was held

that H. 32 of the Solicitors'

Act, 1843 (6 & 7 Vict. c. 73),

which enacts that a solicitor

" shall and may he " struck

otTthe rolls for certain offences,

does not ^ive the Court a dis-

cretion to impose any less

puiiislnnont. In some cases.

this rule seems to have i)coii

oveilooked, and the word

"moy" construed as simply

pern)issive. See ex. ,i,'r. K. r.

Eye, 4 B. .t Aid. 271 ; Jones r.

Harrison, 6 Ex. 32H
; Bell r.

Crane, L. R. 8 Q. B. 481 ; R.

r. South Weald, 5 B. & S. 3!)1

:

De Beauvoir v. Welch, 7 B. .v

C. 2(56, See also E. v. Norfolk.

4 B. it Ad. 23K
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detpvmine the complaint, to decide, one way or

the other, whether the accused was guilty, and to

impose the penalty if he was («). The Supreme

Court of the United States similarly laid it down

that what pnhlic officers are empowered to do for a

third person, the law requires shall he done when-

ever the puhlic interest or individual rif?hts call for

the exercise of the power ; since the latter is «,'iven

not for their henetit, hut for his, and is placed with

the depositary to meet the demands of rij^ht and

prevent the failure of justice. In all such cases,

the Court ohserved, the intent of the Le«,'islature,

which is the test, is, not to devolve a mere discre-

tion, hut to impose a positive and ahsolute duty (h).

Xor is the power made less imperative in any

such cases hy express references to the discretion

of the authorised [)erson. The duty of issuing a

summons (c), or of examining the churchwarden's

accounts (</), was as ohligatory under the statute

((() Per Lord Blivcklnnn in

-Julius r. Bp. of Oxford, o

App. Cas. -244. R. r. Cumlier-

laiid, 4 A. it E. G9').

(/») Supervisors c. U. S., 4

Wullace, 44G. See 52 & 03

Vict. c. 63, s. 32, which pro-

vides tliat, in future, when an

Act confers a power or imposes

a duty, the power may he exer-

cised, and the duty shall ho

performed from time to time

as the occasion requires, and

hy the holder for the time

i)eing of tlie ottice on which

the power is conferred or the

duty imposed.

{(•) R. V. Adamson, snp., p.

362.

{<i) R. I'. Camhridge, sup,, p.

301.
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which empowered the justices to issue it or to

examine them, "if they shonhl so think fit," as it

would have heen if this expression had heen omitted.

Where the judgment creditor of a company "might"

have execution against any individual shareholder

of it, if he failed after due diligence to ohtain satis-

faction of his deht from the company, it was held

by the Common Pleas that there was no discretion

to withhold this remedy from him in any case in

which the Court was satisfied that the si)ecitic facts

indicated by the statute existed—viz., that the del)t

was unpaid, that due endeavours had heen made,

and had failed, to put in force the execution against

the company (V(), and, it may he added, that the

creditor had done nothing to disentitle him to

execution against the shareholder (h) ; although the

statute not only directed that the leave of the Court

was to be asked for the execution, but provided that

it "should be lawful " for the Court to grant or refuse

the application for it, and " to make such order as it

" might see fit." Another familiar instance may be

found in the case of a distress warrant to enforce a

poor rate. It is well known that in every case where

certain specific facts are jnoved, viz., that a rate.

((() 7 il- S Vict. c. 110;

Moiisse V. British Bank, 1 C.

K N. S. G7 ; Hill r. London .t

Co. lumv. Co.. 1 H. ><: N. ;WS.

Coin)), Shrinipton r. Siilmoutli,

etc., R. Co., L. R. 3 C. V. SO,

decided on the S it 9 Vict.

c. 1().

{>') Scott /•. rx!)ridj,'e }i. Co.

etc., L. R. 1 C. P. OiiC.
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valid on its face, was made l)y a competent anthovity.

that the rated hxnd is in the district and in the

occupation of the defaulter, and that the latter has

been summoned and has not paid, the justices have

no option to refuse the warrant, though the statute

says only that they "may" issue it "if they think

"
fit " (,i). In all such cases they must exercise the

power; they must "think tit " to do so whenever

the occasion for it has arisen. In America, where

it was enacted that city councils " might, if deemed

"advisable" (/;), or even " might, if they believed that

"the public good and the best interests of the city

"recpiired it" (<), levy a special tax to be expended

in the liquidation of their debts, the Supreme Court

issued a mandamus to levy the tax where it was

proved that a debt existed, and that there wer<> no

other means in possession or prospi'et for their pay-

ment; holding that the discretion of the town

councils was limited by their duty, and could not,

consistently with the rules of huv (»/), "he resolved

"in the negative."

It is important here to notice the distinction

l)et\veen a discretion to exercise a power, and a

(a) R. V. Finnis,28 L. .1. M.

C. :101 ; R. c. Boteler, 33 L. J.

M. C. 101. See also R. v.

Canibridfje.andR. r. Adatnsoii,

Slip., p. 3()1.

(/;) Siipoivisors V. V . S., 4

\Viillaee, 44().

(( ) Cialt'na r. Amy, 5 Wai

lace, 705.

{<!) Advertiiif^ to R. (.

Barlow, sup., p. -ibi.
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discretion to determine only whether the occasion for

it has arisen. Tliis is ilhistrated hy the construction

of the enactment that justices may, if they think

fit, issue a sunnnons ni)on an information laid heforc

tiiem. Here the power is so far discretionary, that

they may grant or refuse the summons accordiii«'

as they judge, in the honest exercise of their dis-

cretion (t(), that a prinni facie credihle case is shown
for it; hut its exercise is imperative, in the sense

that they are hound to form an opinion, and if their

opinion is that such a case is shown, it is not com-
petent to them to refuse to exercise it on extraneous

grounds, such as that the prosecution is unadvis-
ahle (h). An arhitrary or capricious exercise of u

discretion would he no exercise at all (<). In the

case of the annuity ((/), the i)ower, though couched
in enahling terms only, would have heen clearlv

imperative, if its exercise hud depended only on
the fact whether the whole consideration had i)e<'ii

paid or not; hut as the statute was construed to

recjuire the further fact that the retention or return
of part of the consideration had heen done with a

corrupt or fraudulent motive, the power was so far

J

(«) See sup., p. 1H7. 243 ; iuul 2)er Lord Esli

a>) R. l: Adanison, 1 Q. B. M.R., K. v. St. Pancras, Jt
]). 201 ; R. c. Fawcott, 11 Cox, Q. }i. D. 375.

•

('/) liarber r. Ganisoii, sup.,

(c) Per Lopes L.J. in R. r. p. 3GC.

London (]*p.), 24 Q. B. D.
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(lisi-v<'tioniiry, tis the lindinf,' of this particuhiv fait

was cntnisted to. and, indeed, conUl l)e determined

only hy the jndieial discretion of the Court. It could

hardly he contended that if the Court had found

that the motive was corrupt, it would still luive

been at liherty to ahstain from cancelling,' the deed.

So, as rejjfards the power to order the examina-

tion of witnesses abroad (*/), the power was dis-

cretionary, not because the lan«,'uage was merely

enabling, hut i)ecause the Legislature did not intend

that the power should he exercised wliere injustice

would result ; and the decision of the Court that

no such consequence was likely to ensue was a

fact essential to make the exercise of the power

a duty. So, in the Ijishop of Oxford's Case, though

the pow(»r was widely discretionary as regards the

<|nestion wliether the occasion for its exercise arose,

the Bishop could not have declined to hear the

complaint (/») ; nor, if his own judicial discretion,

uuinttuenced by considerations foreign to his

<luty, had decided that the occasion for it had

arisen, could he, consistently with the intention

of the Legislature, have refused to issue the

commission (c).

(>') Ciistelli r. Groom, sup., Q. H. D. '2tO.

p. ;j6o. ((•) See the conchulinff ve-

(b) Per Lord Blackburn, o nuiiks of Lord Justice Bnun-

.vpp. 241 ; and see ^/cr Lindley well's judgment in 1 Q. B. D.

L.J. in R. f. London (Bp.), 24 o55.
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m-z

An omission whicli the context shows with ivasoii-

iil)l«' ('ertainty to have heen unintended may he sii|i-

plied, at least in enactments whidi are constnud
heneticially. as distin<,Miished from strictly. Tims.

when the ;l;h-(l section of the Fines and Recoveries

Act (8 A- 4 AVill. IV. c. 74), in jnovidin^' that if tiie

protector of a settlement should he (1) a lunatic, or

(2) convicted of felony, or (;}) an infant, the Court

of Chancery should he the i)rotector in lieu of the

lunatic or the infant, omitted the case of the convict

of felony, it was held hy Lord Lyndhurst that the

omission nii«,'lit he supplied, in order to «,'ive effta-t

to the manifest intention. ^Vithout it, the mention

of the case of felony, in the first })art of the sentence,

was insensihle, and it necessarily implied the missin«{

words (</). Althou<,di no orij^'inal limit of time is

specially mentioned in the Puhlic Health Act, l.S7."i.

within which an uni])ire nmst make his award, yet

inasnnich as there is an express })rovision that the

time for makin«,' an award hy an umi)ire under the

Act shall not in any case he extended heyond two

months from the reference to him, a i)rovision which

implies the existence of an ori^'inal limit, it has heen

held that hy analogy to the original limit fixed in the

case of arhitrators, an original limit of twenty-one

(<0 Jlc. WiiiiH'wiiglit, 1 Phil. Wilson r. Wilson, "j H. I,. C.

2-')H. See also in deeds, Spyve 40 ; and in wills Greenwood -

-. Topluun. :] East, llo; Ih'ut (Jieenwood, L. R. ,) Cii. ]).

c. Clayton, :{:} L. .J. Cli. 'Mi : l)-j4 ; lie Redlein, C. Cli. 1). l-Li.
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(lays fi-oin the date of the reference to him must he

inferred to have heen fixed in his case also (<(). So.

where a statute enacted that suits *' aj^ainst " an

association should he hrou«?ht in the district where

it was estahlished, without makinjjj any provision for

suits "hv " the associati i ; hut an earlier Act had

in a similar clause provided for suits l)otii i)y and

against; the Supreme C'ourt of the United States

held that the omission was accidental, and might

be supplied (//). The (Uh section of Lord Tenterden's

Act furnishes another example of clerical neglect

which was treated in the same spirit. It enacts

that no action shall he hrought in respect of a re-

presentation made hy one person concerning the

conduct or credit of another, to the intent that the

latter "may ohtain credit, goods, or money iiium,"

unless the representation was in writing. The

text is clearly imperfect. Lord Ahniger, while

deeming any conjectural transposition of the words

inadmissihle, held that the word " upon " must l)e

rejected as nonsensical ; hut Baron Parke considered

that the Corat was at liherty either, hy transposition,

to read the passage "may ohtain goods or money on

-credit," or to interpolate after " upon" the words

" such representations " (c).

Ui) 38 it 39 Vict. c. 55, s. (/') Kennedy r. Gibson, H

ISO, sub-s. 9 ; Yeadon Loc. Wallace, 498. Conip. Hancock

i}(l. c. Yeadon Waterworks, 4i c Lui)iaclie, 3 C. P. D. 197.

Cli. D. 52. (() I-'vde c. Barnard, 1 M. it
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Thf reference in tlie Intestates Act, 18<)0. s. (1,

to the " testamentary " exi)enses of an intestate.

I)ein<,' obvionsly a slip in drafting, has been read

as referrijig to the expenses of obtaining letters of

administration and of administration generally (<o.

In statutes governed by the principle of strict toii-

striiction, such emendations have been refused (A).

Clerical errors may be read as amended; as where.

for instance, an Act refers to another by title iiiid

date, and mistakes the latter (<•).

It has been asserted that no modification of the

language of u statute is ever allowable in construc-

tion exce[)t to avoid an absurdity which appears to

be so, not to the mind of the expositor merely, but

to that of the Legislature ; that is, when it takes the

form of a repugnancy (</). In this case, the Legisla-

ture shows in one passage that it did not mean what
its words signify in another ; and a modification is

\V. 101, llo; see also United

Alkali Co. r. Simpson, per

Lord Coleridge C.J., i lH94j 2

Q. B. 121.

(n) 53 k 54 Vict. c. 29, s. 6
;

I'iC Twigg's Estate, [1892] 1

Cli. 579.

(h) See Underhill /•. Long-

ridge, etc., inf., p. 411.

(c) 2 Inst. 290 ; .\non. Skinn.

110; R. ,. Wilcock, 7 Q. B.

:JI7
; Re, Boothroyd, 15 M. i<;

W. 1.

{d) Per Willes J. in Mott,-

rani i: E. C. R. Co., 7 C. B. X. S.

5S; in Bell Cox r. Hakes, l")

.\pp. Cas. 506, Lord Fid.i,

accepting Willes J.'s dictum,

adds " absm-dity ;
" AIk'I '

Lee, L. R. 6 C. P. 3(m ;

Christopherson v. Lotinga, I')

C.B.N. S. 809; per Brett 1.

in Boon r. Howard, L. R. 'J

C. P. 305.
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therefore culled for, and Hanctioiied heforeliand, as

it were, by the author. But the authorities do not

appear to support this restricted vi.'W. They would

seem rather to establish that the judicial iuterpreter

may deal with careless and inaccurate words and

phrases in the same spirit as a critic deals with an

ol»scnre or corrupt text, when satisfied, on solid

•,'ronnds (//), from the context or history of the

enactment, or from the injustice, inconvenience, or

absurdity of the consequences to which it would

lead, that the language thus treated does not really

express the intention, and that his amendment

l)rohably does.

SECTION II.—EQUITABLE COXSTRUCTIOX.

The practice of modifying the language, and con-

trolling the operation of enactments, however, was

formerly carried to still greater lengths. It used

to be laid ilown that a remedial statute should

receive an equitable construction ; so that cases

out of its letter should, if within the general

object or mischief of the Act, be brought within

the remedy which it provided (/>). The extremely

wide construction given to the expression " charit-

•• able " use or trust in the 43 Eliz. c. 4, is a

{(I) Comp. Green v. Wood, (/>) Co. Litt. 24b ; Bac. Ab.

sup., p. 27, and cases cited, Statute (I.) G ; Com. Dig. Pai-

pp. 22-23. liament, R. 13.
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reiimrkahlc cxiunplt' ^.l this coiistinctioii ; the Coint

of Chancery inchiding in that phrase a nuniher ..f

suhjects which iindoiihtedly no one ontsi(h' tin

(.'curt of Chinicery would have supposed to W
comprehen led within it(/().

It is to he ohserved, indeed, that the expression

•'ecpiitahle " is often used in tlu' older authorities

in a different sense. liord ^lanstield said that

equity was synonymous with the intenti. i of tlif

Legislature (A) ; and in this sense an etinitahic

construction is free from ohjection. Thus the

*' equitahle " construction, which included uses

within the Statute De donis, though that enact-

ment spoke only of " lands and tenements," and

may have originally contemplated only connnoii

law estates (< ), and which api)lied the 2 Hen. V. c. :\

(requiring that a juror should have "lands" worth

forty shillings), to the cestui que use, and not to

the feotiee, when the legal estate was in the

latter (*/), would seem to fall within the now

recognised ordinary rules of construction. The

4 Ed. III. c. 7, which gave executors an action

against tresi)assers for a wrong done to their tes-

tator, was said to have given them also an action on

(a) Per Lord Hsilsbury L.C.

in Income Tax Coniinrs. r.

Pt'msel, [1891J A. C. ",42.

See he Foveaux, [IbUDj 2 Ch.

.001.

93.

(h) R. c. Williams, 1 W. I'.l.

i.

(f) Corbet's Case, 1 Eep. SS.

{d) Co. Litt. 272b.
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tilt' ciiso, by •' tlu' «M|uit.v
' of tin* stiitntf (") ; Imt Ihv

(U't'ision WHS stiictly on tli«' lt^tt«'r of the Act. It

tnriK'd on the fonstnution ol" the woid " tn's|Miss,'

which wn^ hehl to mciin a wion^ (U)n(' <;<'ii('rall\,

and of '• tvcspassci^," which was liehl to mean

wion«,'(locis(/o. The «U'cision that th«' Statute of

(rloncestcr, c. 5 (which ;,'ivcs the action of waste

n;4ainst h'ssccs for life, or " for years." to recover

the wasted phice and trehh> dania«^es), reached " l)y

'• e(jnity " a tenant for one year and even for

lialf a year, was apparently of a similar cha-

racter (<). So, when it is said that it is on

"the equity,'' or " eipiitaith' construction ' of the

statute 2 W. iV ^l. c. (which empowers a landlord

to sell for the best price the floods wliich he Inis

(hstrained for arrears of rent, if the tenant does

not re[)levy in hve days), that an action lies aj^ainst

the hmdlord who sells before the expiration of five

days, thou},'h after impounding {d), or after a tender

(a) Russell r. Pint, 1 Leon.

I'l:}.

(/') Prr Lord Ellenboioufjli

in Wilson /•. Knul)ley, 7 East,

133. It was held t( extend to

ail torts except those relating

to the testator' ^ freehold, or

where the injury was of a

purely personal naturt See

Wiiiiams v. Gary, 4 Mod. 403,

12 Mod. 71: Berwick v.

.\ndre\vs, 2 Lord Ruyni. 971

;

liradshaw r. Lane. & York. R.

Co., L. R. 10 C. P. 189 ; Lej,'-

j,'att V. Gt. Northern R. Co.,

1 Q. B. I). 599. See per Bram-

well L.J. ill Twycross c. Grant,

4 C. P. D. 40.

{() Co. Litt. o3a ; 2 Inst.

302.

{il) Wallace c. King, 1 H. Bl.

13. See also Pitt f. Shew, 4
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of the rent nnd «'xi)('ns«'s within that tiiiH- (./), or lor

l«'ss tlian tli«' Ix'st prit-r (A), no nior«» socnis to Imvf

Im'cii int»'n(l('(l tliiin tliiit ii cans*' of action was ;,'iv»ii

h\ implication (.) a^'aiiist the landlord who fjm^

ahnscd tlu' power of sale theichy conferred on liim.

J)Ut the expression has heen more (generally umiI

in other senses. In the constrnction of old statiitrs.

it has heen understood as extendinj,' to ^'eiieral ean'

the application of an enactment which, liteni'

was limited to a special case. Thus, the Staf !

«)f Westminster 1 {i] Ed. I. c. 4), which ena !

that a vessel should not he adjud<,'ed a wreck,

if a man, a do<^', or a cat escaped from it. was

re^'arded as exempting' a vessel from such adju-

dication, hy an equitahle construction, if any other

animal escaped, those named heing put only for

example (</). The 4(»th chapter of the same statute,

which directed the judges of the King's l>encli to

hear their causes in due order, was extended, on

the same principle, to the judges of the other

Courts {(') ; and the Statute of "Westminster •_>,

c. 81, which gave the hill of exceptions to the

ruling of the judges of the Common Pleas, was

H. .'i- A. 208 ; Haiiiei- r. Tas-

well, G C. .*L V. ICC.

{(i) Jolinsoii r. Upliain, 2 K.

i'c E. 200. Seo R. r. Cox, 2

iiurr. 7^so ; K. c. Younger,

T. R. Hi).

(/')Coiii. Di<;. Distress (1),)S.

(<•) See Chapter XII., Sec.

II.

01) 2 Inst. ir)7;.j Rep. I(l7.

(() 2 Inst. 2;jG.
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i

similarly held appliniblc, not only to tlu* otlirr

jiul^'es of the SnjM'iior Comts, but to tliost' of the

County Courts, tin- Hun(lr«'(l, and tin' Courts Uaron;

tlit'ir ju(lj,'t's iH'inji still mon' likely to «'rr(/0. Tlif

5 Hen. IV. c. 10, which forhado justices of the

other th th

im;i

jlir. lit

1 commit to li

'•f'ld to he ecjually imperative on nil other

(! -tionariesl/*). TheStatuteofllUch.il.

.I)H forhade the Warden of the Fleet to

li^ -risouers for judgment dehts to ^o at

' 1^4' . 'it'l they had satisfied their dehts, was held

' !)" 'iide all jailors (<•). The Statute of Gloucester

M" 1, . 1 ', c. 11, in speaking of London, was con-

'crc <' as intending to include all cities and

lioioiighs etjually ; the cai)ital having been named

alone for excellency (</). The statute, or writ of

ciicumspecte aga tis (13 Ed. I.), which directs the

judges not to interfere with the Bishop of Norwich

or his clergy in spiritual suits, was construed as

protecting all other prelates and ecclesiastics, the

J>isliop of Norwich being put but for an example (<).

This kind of construction, which would not be

tolerated now'/), was said to have been given to

ancient statut in consequence of the conciseness

with which tiiey were drawn (//) ; though the

('0 2 Inst. 426; Strother v. {c) Id. 487.

Hutchinson, 4 Bing. N. C. 83. ( f) Per Pollock C.B. in Miller

(/') 2 Inst. 43.

(< ) Piatt c Lock, Plowd. 35.

('/) 2 Inst. 322.

I.S.

r. Salomons, 7 Ex. 475.

(;/) 2 Inst. 401 ; lU Kep.

301) ;
per Lord Hroughani in

25
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siu^cilif' exj)resHionH used can hardly be considcnd

more concise tliaii the more abstract terms for

which they were, iwssihly, sul)stituted. It luis

been exi)lained, also, on the j,'ronnd that lan^'ua^'c

was used with no great })recision in early times.

and that Acts were framed in harmony with the lax

method of interi)retation contemporaneously i)r('\ si-

lent (<0. It has also been accounted for by the fact

that in those times the dividing line between the

legislative and judicial functions was feebly drawn,

and the imi)ortance of the separation imperfectly

understood!/;;. The ancient practice of haviii<,'

the statutes drawn by the judges from the petitions

of the Commons and the answers of the King {<)

may also account for the latitude of their interi)r('-

tation. The judges would be disjmsed to constnu'

the language with freedom, knowing, like Cliicf

Justice Hengham and Ijord Nottingham, what they

meant when framing them (<l).

But an equitable construction has been a})i)li('(l

also to more modern statutes, and in a sense

departing still more widely from the language.

Thus, although the 3rd section of the '21 Jac.

c. IG, enacted that certain actions should lie

(iwynne r. Burnell, 6 Bing. See^)^;*- Lord Sell)oiiR' in l!l;l(l-

^^ C. 561.

(n) Per Lord Ellenborouf^h

ill Wilson V. Knul)ley, 7 East,

i;}4.

(b) Sedg. Interp. Stat. 3U.

laiigh V. Clarke, 8 App. Ci''.

3G3.

(c) Co. Litt. 272a ; sup., r,'J.

((I) Sup , p. 38.
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bronf^ht within six years after tlie cause of action

accrued, " and not after," it was nevertlieless held,

notwithstanding tliese negative terms, that where

an action was brought within six years, but abated

l)y the death of either party, a reasonable time

—

that is, a year, computed, not from the death, Imt

from the grant of administration—was to be

granted by an ecpiitable construction of the statute

l)eyond the period given, to bring a fresh action

l)v or against the })ersonal re[)resentatives of the

deceased (n).

The provisions of the Statute of Frauds, which

prohibits the enforcement of agreements for the

purchase of lands, unless they be in writing, was

held not to prevent the Court of Chancery from

decreeing the specific performance of such agree-

ments, though not in writing, where they had

been partly i)erformed by the party seeking to

enforce the contract. On all (piestions on that

statute, it was said, the end and [)urport for which

it was made—namely, to prevent frauds and per-

jniies—was to be considered ; and any agreement

in which there was no danger of either, was con-

. idered as out of the statute!//). The statute was

(<t) Ilotlscleii /. Hiirridjif, -2

\\ Ills. Saund. (J-ta ; Cinicwis /.

MorninKton, 7 1^. .<: I^ -*«•"}
;

Swindell r. Bulkelrv, 1^ Q. B.

1). 2oO. See also VlaH'^n r.

Uush, 4 A. A ]•:. 91:2 ; Atkin-

son r. Hiadford Bld<j. Hoc, 2.5

g. \i. I). 377 ; yiVTidd,[1893]

;} Ch. l-'A.

(/;) Pn Ijord Hardwicke in

Attoiiiey-Genenil c. J>ay, 1

Ve-. senr. 221.
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not made to protect or l)e the means of fraud i.o;

and as it would l)e a fraud on one of the i)arties if

a partly-performed contract wwv not completelv

performed, the Court of Chancery compelled its

))erformance in contradiction to the positive enact-

ment of the statute (/*). This doctrine, ho\v«'vcr,

which was said l»y Eyre, C.B., to have raised the

very mischief which the statute intended to pii -

vent (ri. iMK; whicii wouhl prohably have found no

more It mju; at a later period in eijuity w/). un-

never recof,'nised by the Courts of connnon law (r i.

Similar considerations affected the construction

whicli was put upon the Ke»^ister Act. 7 Anne, c -id.

{(t) Per Lord Manstield in iUitliorities arc collected
; J

Carter r. Boeluii, 3 BuiT. IDIS; Stor\ Eq. .lur. s. 7-)2 et s,.(|.

;

per Turner L.J. in Lincoln c. Webster r. \Vi'i)ster, 27 L. 1.

Wrijrht, 4 De G. >^ J. K) ; Ch. llo; \Vilson ,-. W,-;

Ilaigh r. Kaye, L. R. 7 Cii. Hartlepool Co., -J De (i. .I. .v S

4G9; Williams r. Evans, L. R. 475; Nunn r. Fal)iun. L. H. !

19 Eq. .j47; Ungley r. Ungley. Cli. 3o. See .Vlderson /. Mad-

5 Ch. D. HH7 ; He Duke of dison, 8 App. Cas. 467 ; Iluni-

Marlborough, [18i)4]2Ch. 13:{. phreys r. Green. 10 Q. 15. D

But see per Lord Selborne L.C.

in Maddison r. Alderson, H

App. Cas. 474.

(/*) Per Lord lledesdale in

Bond /•. Hopkins, 1 Sch. i<c

Lef. 433. See also Attorney-

General /•. Day, 1 Ves. senr.

221 ; Lester/. Foxcrott,Colles.

108, and I White .t Tudor s

i-lq. Ca. ssl. wliere the later

148; Britain /. Hossiler, II

g. B. I). 12.!; McManus -

Cooke, 3.J Ch. I). (Isl.

((•) O'Reilly /•. Th(in)))soM. -

Cox i;(i. Ca. 273.

id) Se(! ex. <i\\ Hiioho ,

Morris. 2 De G. M. ,v; (,. ;il"

(() iioydell r. DniinnioiH!
,

I 1 East, 142, l.V.) ; t: ...kinL:

Ward, 1 C. B. s.-,s
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\V Inch, aftrv ivcitin^' tlnit traiK^ wcvc ( •ouniiittcd l)V

mean s of sfc'vet c-onvevauce! Minctf^d that deeds

iiud wills atfectiiiK lands, either at law or in eciuity,

should i»e ad.indj,'ed fraudulent and void aj^anist

ihsecjuent purchasel un less a memorial of them

wvre reuistered. It was nevertheless held that such

instruments, thou^di unre^dstered.

suhse(iueni purchasers w

were valid a^.itinst

ho had notice of them(<0.

It has heen douhted whether the etticacv of the Act

was not materially impaired hy such a departure

from its letter I /').

Is. it would seem. altli()U}j;h theOn similar ;iroun(

various Acts of Parliament whiih created stocks

since the hej^nnninu of the rei<,ni of (ieorj^'e I. pro-

vided that no method of assi^min^' or transferrin^,'

the stock, except that provided hy the Act, should

he vaHd or availalile in law. and directed that the

owner of stock mi«,dit devise it hy will, attested hy

two witnesses, it was estahlished hy repeated deci-

sions that, notwithstanding such express terms,

>tock mij^dit he disposed of hy an unattested wdl

;

it heiuM held that, if not valid a> a devise, the will

neverthtdess hound the executor as a direction for

the dis[)osition of th<^ stock (-).

(,/i Le Nevu i\ Lc Neve, iiiul si'C Doe f. All sop, 5 B. &

Amli. r.Ui: Davis r. Stnitli- Aid. 142.

more, 1() Vt's. 41U; Willis r. (.) Ripley r. Waterworth, 7

j;n.\Mi, 10 Si.ii. 1-27. Vfs. 4K) ;
Franklin r. Bank of

(//) /',* Sir ^V. (Irani in England, 1 Kuss. uS'J.

Wwdlt. Bunvell, I'J Vcs. 439;
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This |)iinei))lt' of e({uitjil>l«' constnu-tion 1ms, how-

ever, falleti into discredit. Tt was condeiinied,

indeed, In Lord Bacon, wiio declared that non est

interjtretatio. sed divinatio. (jua- recedit a litera {<i)
;

Lord Tenterdeii lamented it (A), and projioiuued

it dani,'erons («•) ; and it may now he consid»>red .is

alto<,'ether discarded as re<j;ards the onstruction ni

most modern statutes («/). Statnt»'s are now to Ih-

considered as framed with a view to eqnitahlr ;i>

well as le<,^al doctrines {,). For instance, the fact

that an execution creditor had notice, when his

deht was contracted, that his dehtor had given ;i

hill of sale to another person which was not

registered, was held not to prevent the execu-

tion creditor from availing himself of the non-

registration ( /),

^Vhere, indeed, a modern statute is strictly (7) in

l)ari materia with one which has already received .in

equitahle construction, that construction is exte id.'.l

to it on the general principle that they form together

one hodv of law, and are to he construed towther >lr,.

Thus, the H iV 4 Will. lY. c. 4-2, >. 8. which limit>

the time for hringing actions on honds and otiici-

((() Adv. of Leiirniiif,'.

(/') H. r. Turvey, -2 ]i. \ \U\.

(<) l-Jraiullin^ /•. liiiiTiiifitoii.

(; IS. .^ ('. 47A.

('/) S.'<. nrr .l,.ss,.| ^J.H. ill

I'.xp. WaitDii, 17 C'll. I). 7-')ll.

Ir) 7V.. .lailirs L.T.lUld >[r -

lisli I...I.. :> Ch. I), im, ±i7.

(/) Edwards r. EdwanU. .2

Ch. D. 21)1.

(</) Colli]). Adam r. Inlial)!-.

of Bristol, -J. \. .^ i;. :{s;).

(it) Sup., \-2 el sf((.
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specialties to twenty years, in lan«nIl^'e identical witli

that used in the 21 Jac. c. 1(>, s. 8, respecting simple

contract debts, received the same equitable construc-

tion as had been given to the last-named Act ;
and the

administrator of the obligor of a bond which had

been put in suit in 1831, in which year the action

abated by the death of the obligor, was h >ld to be

liable to be sued in 1858, within a year from the

n-antof letters of administration {<i).

It may not be out of jdace to mention here that

the exi)ression " the eiiuity of a statute " is sometimes

used as meaning the principle or ground of a rule

„.lopted from analogy to a statute. For instance, the

c, Uich. II., which provided that a writ should abate,

if the declaration showed that the contract sued upon

was made in a diti'erent county from that mentioned

in the writ, is said to have led. by the ecpiity of that

statute, or the analogy which it furnished, to the

introduction by the judges, in the reign of -lames I..

of the practice of changing the venue on motion.

•vheic thert' was no variaiu-e between the writ and

,l»clii ration as to the place where the cause of action

Ill'OSf |/f|.

It was fornuMJy asserted tliat a statute contrary to

natural ecpiity or reason (such as onv which made a

(<,) Stur^is r. ]Mnell,4 H. Salk. CTO ;
Cnifte r. Boiu-. 1

A N.(12l>. Suund. -247: I M "r. i-- ^^

(/') l\iii;;lit r. i-'aniiil)\, -
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luiin a judge in his own case), or contrary to ^r5i<,Miii

Ciiarta, was void
; for, it was said, jnres natnni- sunt

innnutabilia
; tliey are leges legum

; and an Act of

Parliament can do no wrong ((»). But such dicta

cannot he supported. They stand as a beacon to 1...

avoided, rather than as an authority to l.c

followed (//).

The law on tiiis subject cannot be better laid dow n

than in the following words of a great Aniericiiii

authority :
" It is a principle in the English law thiit

an Act of Parliament, delivered in clear and intelligible

terms, cannot be questioned, or its authority con-

trolled, in any court of justice. ' It is." says Sir W

.

Blackstone, 'the exercise of the highest authority
• that the kingdom acknowledges upon earth." Wiicii

it is said in the books that a statute contrary to

natural equity and reason, or repugnant, or impossilijc

to ])e performed, is void, the cases are understood to

mean that the Courts are to give the statute ;i

reasonable construction. They will not readih
presume, out of respect and duty to the lawgiver,

that any very unjust or absurd consequence w;is

within the coutemi)lation of the law. But it it

{«) lioiil.anrs Case, H Rep. siu. As to taking a\va> thr

Koyal power see per Fiiuli

CI. in R. /•. Hampden (Siii))

:\l(.ney), :i State Trials, 1l>;{:).

(//) ^vv per Willes J. in L.r

/. Hude R. Co., L. R. (i C. 1'.

1 iSa
; City of London r. Wood,

12 Mod. 687; Day r. Savadge,

Hoi). H7; Mercers Co. r. liow-

ker, 1 Stra. ()3<) ; ;{ Inst. 111.

So enacted as to Maf,'na Cliarta

I'V 12 Ed. III. c. i, Co. Litt. .JS2.
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hhnuld Impiu'ii to be too pnlpable in its tliiection to

admit of but one construction, tbere is no doubt, in

the Enj,dis!i hiw. us to tbe l)indin«,' efficacy of tbe

statute. The will of the Lej^islature is the sui)renie

law of the land, and demands [)eifect obedience.

•• P.ut while we admit this conclusion of the

Enj,dish law, we cannot but admire the intrepidity

and powerful sense of justice which led Lord Coke,

when Chief Justice of the Kinj^'s Jiench, to declare,

as he did in Doctor Boidiam's Case, that the (Common

Law doth control Acts of Parliament, and adjud^'es

them void when a^'ainst connnon right and reason.

The sanu' sense of justice and freedom of opinion

led Lord Chief Justice Hobart, in Day r. Savadj^'e,

to insist that an Act of Parliament mad*' against

natural equity, as to make a man judge in his own

case, was void; and induced J^ord Chief Justice Holt

to say in the case of the City of London r. Wood,

that the observation of Lord Coke was not extrava-

iiant. but was a very reasonable and true saying.

I'erhaps what Lord Coke said in his reports on this

point may have been one of the many things that

King James alluded to. when he said that in Coke's

reports there were many dangerous conceits of his

<i\\n uttered for law, to the ju-ejudice of the Crown,

Parliament, and subjects" (»/).

((/) 1 Kent, Comii). 447.



CHAPTER X.

H

SECTION I.—COXSTUrCTIOX OF I'EXAL LAWS.

The rule which ie<|uires thiit juMial and some

other statutes shall he eonstnied strictly was ni(>rt>

ri«,'oiously ap^jlied in former times, when the niuiihtr

of capital oftences was very lar«,'e (<() ; when it wjis

still pnnishahle with death to cut down a cherry-tive

in an orchard, or to he seen for a month in tlit*

company of <4ij)sies (/»), or for a soldier or sailor to

het,' and wander without a pass. Invoked in tlic

majority of cases in favorem vitas it has lost nuu-li of

its force and imi)ortance in recent times, and it is

now recot^nised that the paramount duty of the

judicial interj)reter is to i)ut upoii the lanj,'ua<i;c of

{(i) "Previous to tin- K«'- "wrote in ITHO (olisei'vatioiw

"volution, the iiunil)ei- in tlie " on ;i liite j)ui)iic'ation eiitiiicl

"Statute Hook is suid not to

" liave exceeded oO. Durinj,'

"tile rei;;n of (ieor^'e IF.. (i.J

" new ones were aoded. In

" 1770 tile iiunilx". was esti-

" mated in i'ariianient at io4

'MCavendiNli Heiiates ii. J2),

' hut hy Hlaclxstone (Coiiiui.

" iv. JN) at 1(;0; and Hoiiiiily,

"ill a jiaiiipldet wlmli lir

"
' Tliouf^lits on l^xeeutivf

" (lovernnient,' LoiuKjii), oli-

'• served tliat in tlie >.ixte(ii

yeais since the a))pearaiuc

"of Hiackstoiie-^ Coniiiicn-

" taiies it had con-.ideraiiii

" inere'isi'd." heekx, Hi-li>r\

of lMi;;land, vi. 'JKi.

(:.) 4 W. (• iiiin. 1.
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the Ti«'f:isla tuiv. honrstlv and faithfully, its plain and

rational ni^'aninj,'. and to prouiote its ohjett. It was

founded, however, on the tenderness of the law for

.1)le
the ri«,dits of individuals, and on the sound prini-ii

that it is for the Le«^islature, not the Court, to define

u crime and ordaiii its punishment (<i). It is un-

(juestitmaltly a reasonahle expectation that, when the

former intemls the infliction of sutterin^^ or an

encroachment on natural liheny or ri}j(hts, or the

}4rant of exceptional exemptions, powers, and privi-

Icf^'es. it will not leav«- its intention to hv «,'athered

hy mere doubtful inference, or convey it in ••cloudy

•and dark w(mls' only(/'), hut will manifest it with

reasonahle clearness. The rule of strict construc-

tion does not, indeed, recjuire or sanction that sus-

picions scrutiny of the words, or thos(> hostile

conclusions from their and)ij,niity or from what is

left unexi)ressed, which characterise the judicial

interpretation of alHdavits in support of ex parte

applications (<•). or of iiiaj,'istrates' convictions, where

tiie ami)i<,mity <,'oes to the jurisdiction {<!). Nor does

it allow the imposition of a restricted meaning on

the words, wherever any douht can he sugj^'ested, for

l.() U. S. r. Wiltberfii-r, 5

Wlifiit. 'J.J.

(/-) 4 Inst. ;i3-2.

(() Set- ex. <^r. Perks r.

Sevuni, 7 East, r.)4 ; Fricke r.

rnole. I) H. .<: C. .j4:J.

('/) See K. r. Davis, ."> H. i't

Ad. ")ol ; H. r. .loiies, 12 A. iV;

E. ()H4 ; jHT Coleritlfie J. in It.

r. Toko, H A. \- E. -227 ; per

Cur. in Lindsay '•. Leifjli, 11

Q, 15. 4()"); R. '•. Stainfortli,

Id. 7-j: Fletcher r. Caltiirop.

(•> Q. B. SSO.
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t\w imrpoKe of withdrawing from the operation (,f

the statute a rase which falls hoth witliin its scop,

and the fair sense of its huiKua^e. Tliis would Im

to defeat, not to promote, the ohject of the Le^'isla.

ture(»/); to njisread the statute and misuntlerstiind

its purpose {!,). A Court is not at lihertv to |.iit

limitations on «,'eneral words which are not ciill.d

for hy the sense, or the ohjects, or the mischiefs of

the enactment (<); aiul no ccmstruction is admissjl.l,.

which would sanction an evasion of an Act (*/i. I'.ut

the rule of strict construction requires that the

lan<,'ua«,'e shall he so construed that no cases sli.ill

he held to fall within it which do not fall hoth witliin

the reasonahle meaning' of its terms and within tli.'

spirit and scope of the enactment {>). Where mi

enactment may entail penal consecpu'Uces, no \ iolciicc

must he done to its langua^'e in order to hrin^' jteoplc

((/) Hae. Ab. Stat. (I.)".i;R. Co. r. l\ S.. 2 Peters. .((IT:

r. Hodiiett, 1 T. R. 101.

(/') /V/- Martin 1^. in Nicliol-

soii r. Fields, .'Jl L.J. Ex. 'I'M,

and Hnunwell B. in Foley r.

Fletclier, :} II. A N. 7H1.

('•) r. S. r. Coond)s, 12

I'eters, HO.

U. S. r. Coond)s, 1-2 Peters, SO;

U. H. r. liartwell, (5 Walhin^,

:jyrj.

((•) Per Best C.J. in Fietihcr

/. Sondes, .'3 Bin^'. ;jMO; HnuN s

Case, 1 Salk. 34S ; ]{. r.

Harvev, 1 Wils. UU ; Dawes

(il) Com. Dig. Pari. (H.) 2S; /•. Painter, Fieeni. K. h. IT");

Hae. Ail. Stat. (l.)\); Britton Scott r. Pacquet, L. H. 1 P. C.

'•. Waid, 2 Hoi. 127. Per Cur. ')')2
; Ellis r. M'Connick, L. \i.

.11 V. S. r. \Vilti)erf,'er, "j 4 Q. B. 271 ; The Cauntirtt,

Wheat. {}')
; f. S. r. (JoodinK, L. H. 4 P. C. 191, ^«t Jam. s

1 2 Wheat. 400 ; .\nierican Fur L.J.
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within it, but rather nire umst hv tiikm that no on*'

is brought within it who is not within its «'X|n«'ss

liiii^'na««»("). To (b'trrniine that a ease is within

th»' int«'ntion of a statute, its binKuage must autliorisr

tlic Court to say so ; but it is not a<hnissible to t-arrv

till' i»rin(ii»b' that a t-ase which is within the niis-

cliief of a statute is within its provisions, so far as

to jmnisli a erime not specifwd in the statute, be-

niuse it is of etjual atrocity or of a kindred character

with those whicli are enumerated (/»). If the I.e<,'is-

lature has not used words sufficiently comi)rehensi ve-

to inchule witliin its prohibition all the cases which

fall within the mischief intended to be i»revente<l. it

is not competent to a Court to extend them (. ). It

is iumiaterial, for this purpose, whether the proceed-

inj,' prescribed for the enforcement of the penal law

li«' criminal or civil ((/).

The defence of strictness applied to the construction

of a penal statute depended in ^'reat measure on the

severity of the statute. AVhen it merely imposed a

pecuniary penalty, it was construed less strictly than

where the rule was invoked in favorem vita'. For-

merly, an indictment for the capital felony of

{.«) At Wright J. in L. C. C. A. 14",.

r. Aylesbury Co., [189HJ 1 ^ J) Henderson r. Sherl)ornc',.

(). B. 106. 2 M. it W. 236 ; Nicliolson c.

{/') U. S. r. Wiltberger, 5 Fields, 7 H. »t;N. 810 ; Fletcher

Wheat. 96. r. Hudson, 7 Q. B. D. 611;

(( ) Pvr Lord Tenterden in The Bolina, 1 (iallison, 83, j«'/

Troctor c. Manwaring, 3 B. it Story J.
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5iss!inlti)i<,' a jutsoii at a certain time and place, niid

feloniously ciittin<^ or feloniously rohhin",' liini. wms

fatally had, because it did not alle,i,'(> that the cuttiii;,'

or the rohhin«f was done '* then and there ;
" while m

similar omission in an indictment for the misdc-

meanour of a connnon assault was considered innim-

terial {<!). Lord Hale mentions that a statute of

Kdward VI., which made the stealing,' of horses, in

the plural, a capital offence. <,mve rise to a douht.

which it was thou<,dit necessary to remove hy enact-

ment in the following,' session of Parliament, whether

it included the theft of one horse only ; the doulit

restin<,' on the slender foundation that an earher

Act spoke of stealing "" any horse," in the sint,ni]ar

nund)er(/<). Perhai)s the same spirit may he found

in the more modern decisions, that a Court was not

l)ound to know that a colt was a horse, in an Act

a«,'ainst horse-stealinfj; (<•) ; or that a pig was a " hog
'

in an Act against hog-stealing (//) ; and that an

enactment which made it a felony to •' stah. cut, or

" wound," did not reach the case of hiting off a v 'se

or a finger, because the injury thus inflicted was

not caused hy an instrument (r) ; nor that of

(a) 2 Hale, 178 ; R. v. Baiule, in^ " creditors " when one only

do. Jac. 41 ; R. c. Francis, 2 is defrauded.

Stni. lOlo. See R. i\ Thomas, («) R. r. Beany, R. il" R. i' If).

J. R. 2 C. C. 141. Comp.R. r.\Velland,R..<;R.41»4.

(b) 2 Hale, 3Go
; 1 Kd. VI. (J) U. S. r. McLain, 2 Brev.

c. 12. Con)p. R. V. Rowlands, 443 (Tennessee).

•s Q. B. D, 530, as to defraud- (e) R. r. Stevens, 1 Moo. C.
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breaking' ii c oUav-boiU', when the skin was not also

A strict constvnc'tion ve(]nn('S, at least, that no

case shall fall within a penal statute whic-li does not

coininise all the elements which, whether morally

material or not. are in fact made to t-onstitute the

offence as defined hy the statute. Thus, the

Coventry Act. 'I'l iV '28 Car. IT., whicli made

capital the inflicticm. with malice aforethouf^ht "and

'• l.v lyin^f in wait." of a variety of disH^urin;^' or

disabling' bodily injuries, was held not to include

nnv such outra^'e, however malicious and deliberate,

when not preceded by a lyin^'-in-wait with the intent

of i-onnnittinj,' it (/-). And it was nmch doubted

whether a i)erson who inflicted such injuries with

intent to nmrder. and not merely to maim and dis-

fijrure. fell within the Act (<•). If a pirate attacks a

vessel, but, instead of taking her, extorts from her

master a promise to pay a sum for her redemption,

no piracy would be committed, for there was no

taking {<)). The Eiot Act, which makes it felony for

C. 409 : E. r. Harris, 7 C. .t (/') 1 Kast, P. C. 31).S
;
R. r.

V. 446 : R. V. Jeans. 1 C. .t K. Cluld. 4 C. .^- P. 442. Conip.

rm. Conip. R. r. Shadbolt, o sup., 300—Ji07.

C. .\: P. 504 ; R. r. Elnisly, 2 (<) So held prr Lord Kiiif,'

Low, 12(5 ; R. r. Walthani, 3

Cox, 442 ; R. c. Owens, 1 Moo.

C. C. 200.

(a) R. c. Wood, 4 C. & P.

;]si.

and Yates .T. in R. r. Coke, 1

East, P. C. 400; dnbif. Willes

,T. and Eyre B. See alsoR. c

Williams, Id. 424.

{(1) MoUoy, 64, s. IS.
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rioters to remain assemhled for more tluiii an lioui-

after the proclamation set forth in the Act has liecii

made, failed of effect if the jaodamation was not

made fully and accurately ; as if, for example, tlic

final words, "God save the Kin<i;," were omitted {a).

A person cannot he convicted of i)erjury if the ontli

was administered hy one who had not le«j[al authority

to administer it, as in the case of an affidavit in the

Admiralty sworn hefore a blaster in Chancery,

though the Admiralty was in the hahit of admitting'

affidavits so sworn (h). The statute which imposes

a penalty v»here sacks of coal upon heing wei<,'li('(l

shall he found deficient in wei<?ht of coal, and pn-

scrihes that, in the wei<^hin<j;, the sacks are to he

weighed hotli with and without the coals therein, is

not complied with hy putting the full sacks succt's-

sively into one scale, and an empty sack with the

weights which the coal in each should weigh in tlif

other, and so the penalty is not recoverahle in such

a case (r).

An enactment which made it a misdemeanour on

the part of a hankrujjt to connnit certain acts within

four months next hefore "' the presentation of n

"hankruptcy petition against him," did not have

(a) R. V. Cliild, 4 C. & P.

442. See R. c. Woolcock, 5

C. it P. olO.

ib) R. c. Stone, 23 L. J. M.

C. 14.

(c) 1 .t 2 Will. IV. c. Ixxvi.

s. 57; Meredith v. Holmaii, Iti

M. i'i- W. 79.S
; Smith c. Wood,

24 Q. B. D. 28.
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that effect where the petition was invsented by the

hanknipt himself (o). An Act which made it penal

personate " any person entitled to vote " would
to

ated lead voter {h). Itpersonating'

would he different if the offence were ])ersonatmj,' a

person '"supposed to he entitled to vote"(<). A

penalty imposed on a man who ran away, leaving'

his wife and children chargeable, or whereby they

became chargeable, would not be incurred by his

simple desertion, without the intent that his family

should become chargeable to the parish {<!). Nor is

the husband liable to conviction for refusing to

maintain his wife, when she refuses to live with him.

though her refusal was owing to his ill-treatment (<')•

A gamekeeper who kills wild rabbits which it was

his duty to protect, in his master's woods, and takes

them away at once and sells them, is not guilty of

(Mubezzling them, for he did not get possession of

them "for or on account of " his master (^). A

{(() 32&33Vict.c.62, s. 11;

n> Burden, 21 Q. B. D. 24.

But see now 53 & 54 Vict.

c. 71, s. 26.

{b) "Whiteley v. Chappell, L.

K. 4 Q. B. 147. See also E. v.

Brown, 2 East, P. C. 1007.

((•) R. V. Martin, R. & R.

324.

(d) Reeve f. Yeates, 1 H. &

C. 435 ; Sweeney c. Spoonei-,

LS.

3 B. i<: S. 329. See also Heath

l: Heape, 26 L. J. :M. C. 49.

{(•) Flannigan c. Bishop

Wearmouth, 8 E. & B. 451.

See Pape v. Pape, 20 Q. B. D.

76. But see the Summary

Jurisdiction (Mairied Women)

Act, 1H95, 58 it 59 Vict. c. 39.

(/) R. V. Read, 3 Q. B. D.

131.

20
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stiitiito wliii-h imposed ji peiiiilty on an niKjiialilicd

}Hn-son who, cither in his own or another's name.

(lid any act appertainin-,' to the of!iee of [n-oetor for

fee or reward, would not a[)ply to mere agents, or to

acts which, though usually performed by proctors,

were not of strict right incident to their otlice; siuli

as preparing th(> documents necessary for ohtainiii.r

letters of administration, where there was no con-

test {(i). An Act which punishes the obtaining witli

intent to defraud of any " chattel, money, or valual.lr

"security"' by a false pretence is not violated by

obtaining "credit on account," by a false pre-

tence {}>) ; nor by obtaining a dog by a fals(> pretence,

for a dog is not a chattel, the subject of larceny ;it

connnon law (.). An agent entrusted with moutv
to invest on mortgage is not liable to conviction

for embezzling it. as entrusted to him "for safe

" custody "
{>!). The forging of an indorsement on

a document in the form of a bill of exchange, but

(a) 6 it 7 Vict. c. 73, 23 &
•24 Vict.c. 127; Stephenson v.

Hig-,'inson, 3 H. L. C. 638;

Law Soc. c. Shaw, 9 Q. B.

1). 1.

(b) 24 & 25 Vict. c. 96, s. 88

;

R. V. Wavell, 1 Moo. C. C.

224.

(c) R. v. Robinson, 28 L. J.

M. C.o8. But " chattels " in-

cludes choses in action, such

as shares in a joint-stock com-

l)any, Robinson v. Jenkins, Ji

Q. B. D. 275 ; and a do;,' inay

be "goods," R. c. Slade. 21

g.B. D.433. By 24 ct 25 Vict,

c. 96, s. 18, dog stealing is

made a criminal offence.

(d) 24&25Vict. c.96,s.7G;

R. V. Newman, 8 Q. B, 1).

706.
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hiivins no dnivvrr's niimo tlK'Vcon. would not be a

for«,'in^' of an indorsrnuMit on a hill of <'xchan},'<' (n).

Obtaininf^' from the oorrespondent of a lanker a

sum of money on a cheque drawn in favour of the

correspondent on the hanker, on whom the drawer

falsely pretend<Ml he had authority to draw, would

not he an attempt to obtain money from the banker

by false i»retenc(>s. If the correspondent were to

ol)tain the money from the banker, it would not i)e

obtained by the authority of the drawer of the

che(pie ; nor, presumably, l)y his wish, for he would

jjain n-ih'mii, by it (/'). The provision of the Sheritts

Act, 1H87, which imposes a penalty on any sheriff's

officer who ''takes or demands any money or

"reward under any pretext whatever," other than

the fees or sums allowed by that or any other Act,

would not apply to a claim for charges disallowed

on taxation ; as the claim must be taken to have

been a demand for such items of the charges as

should be allowed on taxation (c). Moreover, the

penalty is inflicted for the doing of an act in the

nature of a criminal offence, and to constitute such an

offence there must be a mens rea, and consequently,

he is not liable to a p«>nalty for a mere mistake (</).

(a) R. V. Harper, 7 Q. H. D-

7S. Conip. R. V. Bowerniiiu,

1891] 1 Q. B. 11-2.

(b) R. c. Garrett, Dears. 233.

(c) 50 & 51 Vict. c. 55, s.

29 (2) 1) ; WoolloriVs Trustee

f. Levy, [1892] 1 Q. B. 772.

((/) Lee c. Dangar, [1892: 2

Q. B. 337.

2l)-2
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The Act wliieli punishes the lulininistmtion of ;i

noxious (lru«]f v.ould not inchide a suhstance wliich is

not in itself poisonous Imt noxious only when <,'iv(ii

in excess, as eantharides {((}. A provision whitli

prohihits unloading coal across a footway does n(»t

apply to coke (h).

It was held that the Act which imposes a penalty

for " haiting " animals did not apply to setting do^'s

in pursuit of rahhits in a small enclosed space of three

or four acres, from which the rahhits could not

escape; the word "haitin*,'" hein^, if not etyiuo-

logically, at least popularly, contined to attacks on

animals tied to a stake (<•). So it has heen held

that a i)erson is not guilty of " frequenting " a street

with intent to commit a felony, in the ahsence of

evidence that he had heen there more than once(//!.

An article kei)t ready for use in a hack room or

cellar is not "exposed for sale" within the

(a) E. V. Hennali, 13 Cox,

547.

(i) 30it31 Vict.c. 134, S.5;

Fletcher i: Fields, [1891] 1

Q. B. 790.

(<•) Pitts i: Millar, L. E. 9

Q. B. 380. As to " domestic

" animal " under the Cruelty to

Animals Act (12 & 13 Vict. c.

92 and 17 & 18 Vict. c. 60), see

Yates /•. Hifrfrins. [18901 1 Q.
B. 1C6, and cases therein cited.

(d) 5 Geo. IV. c. 83, s. 4

:

Clark !•• E., 14 Q. B. D. 92.

And see Pointon r. Hill, 12 Q.

B. D. 306, as to " wanderinjj

"aln-oad to beg and fjatlicr

" alms " within s. 3 of siunc

Act. Also Apothecaries' Co.

V. Jones, [1893] 1 Q. B. 89, as

to " acting or practising " as an

apothecary within 55 Geo. III.

c. 194, s. 20; and Greig r.

Bendeno, supra, p. 66.
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Mai^'iu-iin' Act, 1887 ('0. A prrson found on \no-

inises for an iinnioral purpose involvin},' no hrcaeli

of tlie criminal law docs not fall under the ))enalty

imposed for beinj,' found on inemises *' for an

'•unlawful purpose "
(/(). Nor w(mld a man who

obtained a license to retail hcer, hy means of a

certiticate that he was "a person of good charac-

" ter," be liahU' to conviction for using a certificate

which he knew to he false, merely Ixvause he co-

habited with a woman without being married to her(«).

The ^letropolis Local Management Act of 180*2,

in incorporating the i)owers for the '• suppression "

of nuisances, conferred by an earlier local Act, which

contained, besides several provisions for getting rid

of existing nuisances, a i)roliibition against keeping

pigs, was held not to have comprised this last pro-

vision, as the effect of it was, not to " suppress," but

to i)revent the creation of nuisances («/). Whore

an Act, after providing, by one section, that any

building, built or rebuilt, except on the site of a

former dwelling, should not be " used " as a dwel-

ling, unles.4 there was an ojjen space of twenty feet

(a) 50 .t 51 Vict. c. 29, s. 6; Q. B. 290.

Crane r. Lawrence, 25 Q. B. D. {<) Leader v. Yell, 16 C. B.

J.ri. Conip. Wheat r. Brown, N. S. 584.

1S!»2] 1 Q. B. 418. And see ((/) Chelsea Vestry c. King,

Jiarlow V. Terrett, [1891] 2 17 C. B. N. S. 625. See Great

ii. B. 107. Western R. Co. c. Bishop, L. R.

{Ir, 5 Glo. IV. u. 83 ; Hayes 7 Q. B. 550.

r. Stevenson, 3 L. T. N. S.
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in front of it, witliout tlu' previous coiisriit of the

lonil hoard, imposed, In nnotiu'r, u pcnultv if any

l)uildiii«,' or work \\v\v '• made or sut!«'re(l to

'* roiitiiiU(>" foiitrarv to tlie provisions of the Act;

the Court refused to eonstrue the latter seetioii as

intdudin^' the oH'enees prohii»ited in the former,

though the ett'ect oi the thrision was to leave theni

without speiilic provision for their punishment («m.

On the "^nmiul that an enaetnu'ut Mivin<j; a ))ower

of connnittal for non-pavmeiit of a deht is a hi'dilv

l)enal one, it was hehl that s. 5, suh-s. 2 of thf

Dehtors Act, 181V.), whicli j^'ives such a power in the

case of default nuule h\ any person in payment of

any •' deht due from him " in pursuance of a jnd*,'-

ment, did not apply to the ease of a jud<,'ment deht

with execution limited to the sejmrate property of ii

married woman, which could not properly he de-

scrihed as a " deht due from her," upon tlu' strict

construction which such a section recpiired (//i.

And it has heen held that a garnishee order ahsolute

is not a "final judgment" against the garnislice

within s. 4, suh-s. 1 (g) of the Bankruptcy Act, llSS:5

;

for the words " tinal judgment " have a proi)er pro-

fessional meaiiing, and when found in a section <>f

an Act which is defining acts of i)ankruptcy should

(«) Pearson c. Hull, 3 H. it (/>) 32 it 33 Vict. c. 62 ; Scott

C. U21; diss. Martin B. See c. M&rley, 20 Q. li. 1). liiO.

anotlier example in Elliott r. See also i'c Gardiner, 20 Q. 1).

Majendie, L. 1\. 7 Q. V>. 420. 1). 240.
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hr I'onstnu'd lis stiirtly us if tlifv ociuncd in n

section <l«'liiiin^' ii inisilciiiomour, lu'caiisc the <'oni-

ission of im lu-t of l»iinkni|it«'y rntiiils <lisiil»iliti('s
111

on tlu' pt'i'soii who I'oimiiits tliciii (<0.

A;,'jiin, as illustrative of the rule of stiiit coii-

stniction, it lias Itecii said that while remedial laws

iiuiy extend to new thing's not in esse at the time ol!

making' the statute (/<), penal laws may not. Thus,

the HI Eliz. c. 12, which took away the henetit of

der^'y from accessories after, as well as hefore the

fact, was held not to extend to accessories ma<le hy

suhse(|uent enactment. The receiver, therefore, of

ii stolen horse, who was made an accessory hy a

later statute, was held not ousted (.). ^Vhere one

Act (-24 \- 25 Vict. c. IMi, s. tH) made it felony to

receive with guilty knowled<,'e a chattel, the stealing

of which was felony either at conniion law or under

that Act ; and u sul)se(]uent one (81 A: 32 \ ict.

c. IK')) made a partner who stole partnership

property liahle to conviction for tlu stealing, as

though he had not heen a partner ; it was held that

to receive such stolen property was not an offence

under the earlier Act («/).

(<() 4G&47 Vict. c. 52; Exp. Duwl's c. Painter, Fieein. K.

Ciiiiu-ry, 12 Q. B. D. 342. B. 170. Sup. p. 396.

And see Exp. Schmitz, 12 Q. (c) Fost. Cr. L. 372.

15. D. oil ; Exp. Whinney, 13 ('/) R. f. Snntli, L. R. 1 ('. C.

(^ H. D. 476. 2()(); Ii. r. Streeter, I'JOO 2

(/') 2 Inst. 35; jwr Cur. in Q. H. (iOl
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TIh' Stoik .loldiin^r Act, wliiili. jiltcr irfmin^r. ,,,

tln' jin'aiiihlr. ((» tlii> ^rnit iiifonvmiciUM's wliirli Iniil

arisi'n.jind dnilx niosr l»y tli«« \vi«-kr(I luiu-ticc of st»H k

jolihin;; (livntiiijj; iiini fVoiii tlicir oidiiunv |Hirsiiii>.

jniiiiii«,' fiiinilics. (lisr()uni^Mn<,' indnstn, and iiijmiii;,'

i-oiimu'irc (Iccliind void nil sut-li contracts " in imv
" pnhlic or joint stotk. or other |inl>lic sec initio
•• wliatsocvt'r." was held. n(>t\vithstandin;,' the mis.

chief in view, and the wide terms used, • ot to a|>|.lv

to transactions in lorei«,'n fnnds (n) or in railwny

shares (/<). on the ^'ronnd that the former were net

«Iealt in. and the latter were not known, in Kn<;lan(l.

when tile Act was passed.

lint this de<,'re«' of strictness may h(> re«,'arded !i>

extreme. It conid hardly he contended that printiiii,'

a treasonahle iiamjdilet was not an otl'ence a^'aiiist

the statute of Kdw. III., hecanse printing was not

invented until a century after it was passed ; or tlint

it would not he treason to slioot the Queen with a

pistol, or poison her with an American drug (r). Th.

or> Geo. III. c. 08. s. "2, which enacts that no hrew. 1

or dealer in heer shall have, or put into heer. am
licjuor for darkening it. colour, or use molasses m
any pveparation in lieu of malt and hops, under :t

.u

i'l) 7 (iio. ir. c. H. rcpealeil o C. B. N. S. 587.

l)y 23 .t 24 Vict. c. 2.S; Hen- {/,) Hewitt v. Price, t M. a

<Uison c. Bise, 3 Stark. Iu8; Gr. 3.>5.

Wells c. Porter, 2 Hinu. N. C. (,) Hallani, Const. Hi^t. c.

•22. Coiiip. Sinitli r. Liiido, l;j.
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roNHTlin TlnN OF I'KNM. I.WVH. too

iirtlil Itv of l"2(KI. WHS ImIiI not to lit' roiirmiil to sncli

t tln' tillM' wIm'II tilt' Aft
llcilliTS IIS

WHS piisst't

iiiiijiistriiti' um

wcrt' known ii

I, vi/., liftnst'il victuiillt'is. liifiisi'tl l»y i

U'V tlif Act ot Ti \- {', Kdw. VI. f. 'ir,

l,nt to ini'lndt' tlif rctiiiltT of Ih'it fmiiisli«'<l with an

lii-cnsf. who lirst ciinic into Ii'MhI fxistfiut'
fXClSt'

nm |,.r thf 1 Will. IV. c. VA {"). So tht- statutf

1 \- 2 Will. IV. c. '.VI. s. IH, anthorisin},' justitfs

to lucnst' any honscholdtT to sfll «ani»', who is not

licenst'tl to st'll heel- hy ri'tail, iiH-lndt's not oidy lionsf-

liolilt'is licensed under tlu' Kxcise Act, 1 Will. I\.

c r.4, hnt also those who iiold an * additional
"

license under th.' 2(> iV 27 Vict. c. ;3:i. s. 1 (M. The

S Anne. c. 7, which enacted that if any sort of |)ro-

liiitited j,'oods should lie land* d without |>aynient of

duty, the offender should forfeit treliie value, was held

to extend to j,d()ves, which were not prohiliited until

the G Geo. III. ((•). A market Act which prohihiti .1

the sale of provisions in any part of the town hut the

market-place, would extend to parts of the town liudt

after the Act was passed on what were then iields((/).

It was held that the 8 Cieo. II. c. 18, which imposed

a penalty for piratically engraving, etching, or other-

wise, or " in any other manner," copying prints and

( M Attorney - (ienenil c. fiors, 1 Pri. lH-2.

Lnckwood, U M. .<: W. 378. {(I) Collier r. Worth, 1 Ex.

(/.) Shoolhred c. St. Pancras 1). 4(54. See R. c. Cottle, It)

1.1 , -li Q. B. D. 346. ,
Q. B. 412, and Milton r. Fav.-r-

(r) Attorney-General v. Sa^- sham, 10 B. «S: S. o48n.
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engravings, !ii)i)lie(l to coi)ying by pliotogniphy, tli()n;,'li

that process was not invented till more than a century

after the Act was passed {<t). Bicycles were held to

he carriage's within the provision of the Highway Act

against furious driving, and tricycles i)roi)elled l.y

steam to he locomotives within th(» Locomotive Act

of I8r>5, though not invented when those Acts wcic

passed (/>). I'nder an Act which imposed a jjenalty

for selling bread otherwise than by weight, except

Dread "usually sold" under the denoiiination of

fancy bread, it was held penal to sell bread which

would have fallen within the exception at the time

when the Act was i)assed, hut which has ince ceased

to be sold under the denomination of fancy bread m.

The general princijide in (piestion is well exem])litifd

by comparing the manner in which an omission which,

it was inferable from the text, was the result of acci-

dent, has been generally dealt with in penal and

in remedial Acts. Thus, where the owner of mines

was recjuired, under a ))enalty, in case (1) of loss of

life in the mine by accident, or {'I) of personal iiijmy

arising from explosion, to send notice of such accident

to an inspector within twenty-four hours "from tlie

*' loss of life " (omitting the case of personal injun i.

{(i) Gaiiibait r. Ball, 14 C. K I'reist, 7 Q. B. D. 313.

X. S. 30«; Graves c. Ashfoid, (c) li. r. Wood, L. H. I ().

L. C. 2 C. P. 410. B. ;j;jy. Coiiip. Aerated Bieud

(/') Taylor c. (ioodwiii, 4 Co. c. Ciref,% I,. K. S (^). ]\.

g. 15. 1>. 2-2.S; I'aikviis r. :j.Vj.
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the Court refused to sui)i»ly. iu onler to make tli<'

(Heudant liable to a conviction, the obvious omission

in the latter branch of the sentence, and held that

notice was not necessary when personal injury from

explosion, short of loss of life, had occurred; althoUK'h

the mention of such injury in the earlier part of the

sentence was idle and insensible .itliout such an

interpolation (</). The f) c^- C AVill. IV. c. (W, s. 28,

which empowered inspectors to examine ••weights,

••measures, and scales," in shops, and if ui)on

examination it appeared that '• the said weights or

•• measures " (omitting scales) were light or unjust,

to seize them, was held not to authorise a seizure

of scales (/*). The Municipal Corporations Act of

William IV., after empowering the borough justices

to appoint a clerk to the justices, i)rovided that it

should not be lawful to appoint to that office any

alderman or councillor, and provided that the clerk

should not prosecute any offender comnntted for trial,

enacted that any person •'being an alderman or

-councillor" who should act as clerk to the justices,

or •• shall otherwise offend in the premises," should

forfeit ilOO, recoverable by action. This clearly did

not reach a clerk who prosecuted offenders connnitted

by the justices, if he was not an alderman or coun-

cillor ; and vet the manifest intention seemed to be

((() Undei-hill r. Longridge, 277, cited inf., p. 423.

2U L. J. M. C. 65. Comp. (/') Tliomus r. Stephenson,

Williams r. Evans, 1 Ex. D. 2 E. .V B. lOS.
,r--S3
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that h<' should ho subject to tlie penalty for either ov

hoth ottene(>s, of aetinj,' if disiiualified, aiul of j)ios...

eutin«^'. Ihit to etteetuate this intention, it would
iuive been necessary to interpolate the words ••iiiiy

'• person who" before '• shall otherwise otiend "'
; aii.j

this the Court refused to do for the ))urpose of brin^^'iuu

a person within the penal enactment {n)
; though also

relieving him from indictment (/*). So, the Couit

refused to supi)ly a casus onnssus under the Vaccina-

tion Act of 1.S71, as it was an enactment creating an

ofl[ence(<). If the statutes, in these cases, had U'vn

remedial, the omission would ju-obably have hicii

.supplied ((/).

The rule of strict construction, however, whenever
invoked, comes attended with qualifications and

other rules no less important ; and it is by the light

which each contributes that the meaning nnist lie

determinedly). Among them is the rule that that

sense of the words is to be adopted which best har-

monises with tlie context, and promotes in the

fullest manner the policy and object of the Legis-

lature. The paramount object, in construing jieiial

('(
I Coe c. Lawieiice, 1 E. .V:

Jl .Jl().

(h) /V/-Co!end<fc'J. See also

H. r. ])iivis, L. R. 1 C. C. 272.

See Exp. Xiitinini) Merc. Bank,

l-') Cli. D. 42, sup., p. 23.

(() Bi'oatlliead ;•. Ilokl-

wortli, 2 Ex. D. 321.

(il) lie Waitnvriglit, 1 I'liil.

2oH, sup., p. 378.

(>') /VrCur. inU.S. r.W-vX-

well, G Wallace, 395.
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US well as other stfitntcs, is to iisc-«'rtiiiii the le<,Ms-

lative intent ; and the rule of strict construction is

not violated hy permitting the words to have their

full meaning', or the more extensive of two meaning's,

when hest ett'ectnatinjj; the intention (<i). They are.

indeed, frequently taken in the widest sense, some-

times even in a sense more wide than etymolo^dcally

l)elonf,'s or is i^pularly attached to them, in order to

carry out etlectually the lej^islative intent, or, to use

Lord Coke's words, to sup[)ress the mischief ami

iulvance the remedy (/<).

Tiius, the Act which nnikes it felony to set tire

to or damat,'e a shi[) or vessel has heen construed as

indudinjj; an open boat of eifj;hteen feet in len<,'th (r).

Under the statute which nuikes it a misdemeanour

knowinf»ly to utter counterfeit coin is included a

jjenuine coin from which the milling has been liled

and rejdaced by another (</). The possession of a

(lie for making a false stamp, known to be such by

its possessor, is, however innocent his intention,

a possession "without lawful excuse" within the

Post Office Protection Act (r). Although the Act

which punishes a man for running away from his

Ui) I\'r Cur. ill U. S. c. ILirt- 2S0 ; sup., 108.

well, G Wallace, 396. (d) R- c Hermann, 4 Q. B.

(b) Heydon's Case, 3 Rep. 7b. D. 284.

(c) Semble }>cr Patteson J. (r) 47 it 48 Vict. c. 76,

in R. .'. Bowyer, 4 C. A P. -WJ •. s, 7 ic) ; Dickins c. Gill, [1896]

see lie r ergusson, L. R. 6 Q. B. 2 Q. B. 310.
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wife niid " childnMi," thereby leaviiif^ them eliar<,'('.

able to the i)arish, applies only to the desertion of

lefi;itiniate children, this res . not on any indis-

position to depart from the strict and narrow nieaiiiiif,'

of the word, bnt on the ^'round that the object of the

Lejiislatnre was limited to the enforcement of tlin

man's le«j:al oblijfation, which did not extend to the

support of his illet,'itiniate children (a). ]>nt the

statute which made it a criminal ofl'ence to take

an unmarried <j;irl from the possession and against

the will of her father or mother, was held to apply

to the case of a natural dauj][hter taken from lur

imtative father (//) ; for the wider construction olni-

onsly carried out more fully the aim and policy of

the enactment. The " taking from the possession
"

a^ain, in the same enactment, is construed in the

widest sense, ini})lying neither actual nor constructive

force, and extending to voluntary jind temi)oraiv

<'lopements made with the active concurrence of

the {:jirl (c).

Lord Coke thouj?ht that burglary mi<,dit be coiii-

• t. d in a church, because a church is the mansion

ot vTod ; but Lord Hale thought this opinion only a

9().(a) R. r. Maude, 2 Dowl. N.

S. 08 ; Westr.iinster r. Gerravd,

•2 Biilst. 346.

{!>) i & 5 Ph. i<: M. c. H;

R. c. Coniforth, 2 Stra. 11G2;

see 24 it 2;5 Vict. c. 100, s. Oij;

nnd see R. r. Hodnett, 1 T. R.

(c) R. c. Robins, 1 C. .v K.

4oG; R. V. Kipps, 4 Cox. IGT;

R. V. Biswell, 2 Cox, 27'J ; 11

r. Manktelow, D. .V: P. 1 J9

:

R. c. Timniiiis, '60 L. J. M. C.

4o.
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(jiiiiint turn without any arf,'uniont {a). Thr " brcak-

••iuf,'" leqiiin'tl to constitute l)Ui«,'lary includes acts

wliich would not l)e so (lesi^nied in popular lan<,'ua^'e
;

such as lifting' the flap of a cellar {!>), or imllinj,' down

the sash of a window («), or raisinj,' a latch (//). or

fven descending' a chinnu\v, for that is as nnicli

closed as the nature of thin<,^s permits (<). Tiord

Hale, who doubted whether the latter act was a

hreakinj,', was relieved from d"cidin<,' the point in the

oiise before liiin, as it was elicited that some bricks

liiul been loosened in the thief's descent, which

sufficed to constitute a breakinj^M,/). Indeed, the

Imrjilar
*' breaks

'"
into a house if he <,'ets admittance

by inducing; the inmate to open the door by a trick,

as by a pretence of business, or by raisinj^ an alarm

of tire (//).

A threatening letter is " sent " when it is dropped

in the way of the person for whom it is destined,

so that he may pick it up(/() ; or is affixed in some

place where he would be likely to see it (/) ;
or is

(a) 1 Hale. SoG. See Folke-

stone Corp. /. Woodward, L. R.

1.") Eq. 159 ; Wri-iiit c. Ingle,

IC. Q. B. P. 379.

[b) Jirown's Case, 2 East,

!'. C. 4S7
; R. r. Russell, 1

Moo. C. C. 377. Comp. R. v.

Lawrtnce, 4 C. &P. 231.

( )ll. i. Haines, R. & R. 451.

('/) R. V. Jordan, 7 C. & P.

432.

(,') 1 Hawk. c. 38, s.4 : R.

c. Brice, R. it R. 450.

(/) 1 Hale, 552.

(;/) 2 East, P. C. 485.

(/() R. c. Jepson, and R. v.

Lloyd, 2 East, P. C. 1115,

1122 ; R. V. Wagstaff, R. it R.

39.S.

(i) R. c. Williams, 1 Cox, 16.

i
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placed on ii piiblii' road near his house, so thnt it

may. however indireetly, reaeh liim, whieh it cv* ii-

tnally does after passiiifj; through several hands i-m;

or perhaps even if it does not reaeh the [x-rson

a(Mressed (/») ; althonfj;h in none of thes(> cii^i s

would the paper he i)opularly said to have iMtii

'• sent."' A person who writes and ))uhlishes mi

article in a newspaper, intendin}^ to eneouraj^e tlu'

murder of anoth(>r person anywhere, is j^uilty ot

enc'0ura«jin^ a ])erson to nnn'der, thouj^h the artitlc

i not addressed to any particular person (< ).

To make false sij^nals, and thereby to hriii<j; a

train to a stand on a railway, was held to lie

within the enactment which made it an otl'ence ti»

•• obstruct "' a railway («/) ; and an enactment which

makes it a misdemeanour to do anythinj^ to ohstnut

an enj^ine or carriage usin^ a railway, was laid

to include railways not yet open to public trattic.

and to api)ly, though no engine or carriage was

obstructed (<-).

The collection of alms on false and fraudulent

})retences is an '* immoral act" within the meaniiii,'

(rt) R. r. Giimwade, 1 Den. (d) R. v. Hadtiekl, L. 1!. 1

30 ; and see R. r. Jones, o Cox, C. C. 2o3 ; R. c. Hardy. Id.

226. 278. Comp. Walker v. Hour i,

(h) R. V. Adams, 22 Q. B. D. 1 Q. B. D. 4. See Gully .

60. Smith, 12 Q. B. D. 121.

(r) 24 <<: 25 Vict. c. 100, (r) R. r. Bradford, ]kW.

s. 4 ; R. i: Mo^t, 7 Q. B. D. 268.

244.
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of the Clergy Discipliiu' Act, lHS)'lUi), as is also

hal)itual sw^Mirinj^ and ribaldry (/<)•

A person " suffers" ^aniiu},' to f,'o on in his house

who purposely abstains from aiscertaininj,', or pur-

posely iiovs out of reach of seeing,' or hearinf^ it(r)
;

and he uses an instrument for the destruction of

jjaine on a Sunday, who sets a snare on Saturday,

and leaves it till Monday (//).

An Act which makes it penal to "administer," or

"to cause to be taken, ' a noxious drug, to procure

abortion, would be violated by one who supplied

such a drug to a woman, and explained to her how

it was to be taken, and she afterwards took it

accordingly, in his absence {>'). And a man supi)lie8

such a drug, "knowing it to be intended" to jn-ocure

abortion, if he so intended it, though the woman

did not(/). To supply beer at a public-house to a

drunken man would be to " sell " the li(iuor to him.

ikW

(a) 55 & 56 Vict. c. 32, s. 2 ;

Fitzmaurice r. Hesketh, [1904]

A. C. 266. See also Beneticed

Clerk r. Lee, [1H96] A. C. 226.

{b) Moore r. Oxford (Bishop),

19041 A. C. 283.

(c) 35 & 36 Vict. c. y4, s. 17 ;

Redfiate r. Haynes, 1 Q. B. D.

S9. See Bond v. Evans, 21

i). B. D. 249 ; and compare

S.ui.Liset c. Hart, 12 Q. B. D.

360, and Somerset v. Wade,

I.s.

[1894] 1 Q. B. 574 ; Massey r.

Morriss, [1894J 2 Q. B. 412.

(«/) Allen i: Thompson, L. R.

5 Q. B. 336. See also Ruther

V. Harris, 1 Ex. D. 97.

(c) R. V. Wilson, D. it B.

127; R. V. Fanow, D. i B.

164.

(/) R. v. Hilhnan, L. it C,

343. Comp. R. v. Fretwell,

L..IC. 161.

•27
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Jiltlion^'li it was onlcrrd aiul paid for h\ a hoIxt

companion ((f). An Act wliicli prohibited under a

penalty •• t!i«' copying' of a |)aintinK'"' without the

owner's h'ave was hehl to reacli a photoj^naph of an

eii^'ravin^' which the proprietor of the paintinj,' had

made from it (/<).

A servant receives money " for or in tlie nam*' or

"on account of liis nuister " within the Act afi;aiii>i

emhezzlement, who, havin*,' a cheque ^iven to him

in his own name for his master, ^'ets it cashed I>y a

person ignorant of the circumstances ; for thou<,'h

that person did not pay the money on account of the

master, it was enou^di that it was received on his

account (i). The Adulteration Act, 187o, wliiih

makes it penal to sell an adulterated article "to the

"prejudice of the jmrdiaser," would include a sale

to an officer who makes the jiurchase, not with iiis

own money or for his own use, but with the pnlilii-

money and for the puri)0se of analysis (</).

A man who lires from a highway at fj^ame. has

trespassed on the land of the owner of the soil on

which the highway runs; for the right of way ovtr

the road is only an easement, and if a man uses it

for an unlawful purpose, he becomes a trespasser!' >.

(a) 3oit36Yict. c. 94, s. 1.3;

Scatchard r. Johnson, 57 L. J.

M.C.41. See Pletts r. Camp-
bell, [1S95] 2Q. B. 229.

(h) Exp. Heal, L. R. 3 Q. B.

387.

(<•) R. r. Gale, 2 Q.B.I). 141.

{(i) Hoyle V. Hitchninn. 4

Q. B. D. 233.

(c) Mayhew v. Wardley. 14
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If hv walks with u k'«" with iiitciit to kill j^iimc, he

"UHt's" till' KUii for that purpose without liiiiiK,

within the statute which makes usiii^ a «un with

that intent penal (*»); and the ot!ence of "taking'"

piine is eoinplete when the j,'aine is snared, th()Uj,di

neither killed nor removed (/»). A " puhlic place,"

too. has received a very wide nieajiin}4 in cases of

nuisance ((•), and a workhouse has heen held to he a

"puhlic huildint,'" within the Factcny Act, 1H'.)1 (</).

A person who pays for ^oods hy a ehe(iue on a

liank where he has no assets is guilty of "ohtainiug

••«oods hy false pretences;" for in ^'ivin« the cheque

he inii)liedly represents that he has authority from

the hank to draw it, ami that it is a ^'ood and valid

order for payment of the amount (<). So, in pro-

niisiu},' to ^'ive tlOO on the signature of a note,

there is a representation of an existing fact, viz.,

that the money was ready on the delivery of the

note (
/').

C. B. N. S. ooO ; R. v, Pratt, 4

K. .V B. H60 ; Hiirrison r. Rut-

laiul (Duke), [1«93] 1 Q. B.

11-2.

((() a Anne, c. 14, s. 4 ; R. r,

it C. 32G. See Cjoklinj^ r.

Stocking, L. R. 4 Q. li. 516;

Langvi:jhe c. Archer, 10 Q. J3.

D. 44.

(d) 1 Edw. 7, c. 2-2, s. 149,

l\ni},', 1 Sess. Ca. 88 ; see 1 & sub-s. 1, Sched. VI., Part 1,

1 Will. IV. c. 32, s. 23; see clause 20; Mile End Guardians

also U. S. c. Morris, 14 Peters, v. Hoare, [1903] 2 K. B. 483.

4(;4. ((,) R. c. Hazelton, L. R. 2

(l>) .•) Geo. 111. c. 14 ; R. c. C. C. 134 ; R. v. Parker, 7 C.

<.;.Aci. R. &R. 209. .^ P- ^2[).

((•) See R. c. Thallnian, I.. (/) 24 cV 2o Viet. c. 96

27—2
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for

All Act which imposed a penalty on coin-dcalci;

ik of Aoinittitif^ to

lnought from them would he hrokeii. thou^di the

unretuined sides were not evi(h'nced in writin}^ as

ie(piired hy the Statute of Frauds, and therefore

were not enforceahle in a (Vmrt of Justice (*().

The enactment which punished with transportation

for life every perscm, whether employed hy the Post-

nuister-General, or hy "any person under him, or on

'* hehalf of the post-office," who stole a letter with

money in it, was held to include a person who
gratuitously assisted a postmaster, at liis re(piest, in

sorting the letters (/<). The Bankrupt Act of 184!>,

which disentitled a hankrupt to his certificate, if he

had, within a year of his hankruptcy, lost t"2(»()

hy "any contract" for the purchase or sale of

Government or other " stock," was held to ap))ly

to one who had lost that amount in the i)urchase of

railway " shares," and hy several contracts (r). The

emi)loyment of an English steam tug in towing a

l)rize to the captor's waters is a hreach of the pro-

vision of the Foreign Enlistment Act of 1870, against

" disi)atching a ship to he employed in the military

s. 90 ; R. V. Gordon, 23 Q. B. C. C. 150. Coiiip. Martin r.

E>. 354. Ford, 5 T. R. 101, and Bennett

{(i) R. V. Townrow, 1 B. & v. Edwards, 6th point, 7 B. c«

Ad. 465. C. 586

{b) R. c. Reason, D. & P. (c) Kxp. CV;peland, 22 L. J.

226 ; R. r. Foulkcs. L. R. 2 Bcv. 17.
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"or naval service of a foreij^n state "(*0. Where an

Alt (7 & 8 Vict. c. 15) provided that if any accident

occurred in a factory, cansinK an injury to any

person employed there, of such a nature as to i»re-

vent his return to work at 9 a.m. on the next day, it

nuist, under a penalty, he re[K)rted hy tiie occupier

of the factory to the district surj,'eon and the suh-

inspector; it was held that the Act applied to all

accidents, whether caused hv the machinery of the

factory or otherw ise ; and that the sufferer was pre-

vented from returninji to work next day, within the

meaning of the Act, althouj,'h he did return for that

purpose, hut was unahle to work (//).

The Corrupt Practices Prevention Act c 1854,

which declared that whoever, "directly or indirectly."

makes a f,'ift to a person to induce him to "endeavour

"to procure the return" of any person to Parliament

shall he deemed ^niilty of hrihery, was held to extend

to a gift made to induce its recipient to vote for the

giver at a preHminary test hallot, held for the purpose

of selecting one of three candidates to ho ])voposed

when the electi(m came. In v«)ting for the giver at

tile test ballot, the voter indirectly "endeavoured to

" procure " his return at the election (c).

An enactment which prohibited any otficer con-

cerned in the administration of the poor laws from

(a) Dyke v. Elliott, L. R. 4

1'. C. Ib4.

(/') Lakeman r. Stephenson,

L. R. 3 Q. B. 192.

(t) liriit V. Robinson, L. R.

-) C. P. 503.
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'• Hupplyiii^'for his own profit" any ^jmmIh "ordi'icd"

to \h> " niM'U " in punM'hijil irlii-f to any person, was

lu'ld to rracli a guardian wliosr partner had, witli

knowled^'f of the facts, sold a hedstead to the relicv-

inK ofHt-er on hehalf of the parish for <lelivery to a

pauper ; although the j^nardian was i^Miorant of tlie

transaction, the hedstead had not heen "ordered
'

hy the ^MUirdians (*0. and it was only h'lit. not

"given" -ix parochial relief (/.). An otticer of u

local hoard, who was a shareholder in a company

having a contract with the hoard, was held to Iih

" interested in a hargain or contract " with the

hoard, within the meaning of the I'nhlic Health Act.

187.5, and liahle to the penalty imjxjsed hy tlint

statute ((').

The Highway Act of Will. IV., which enacted tliiit

if any i)erson (1) riding a horse, or (2) drivin-,' a

carriage, rode oi* drove furiously, " every person so

" offending " should he liahle on conviction hefore a

magistrate to forfeit l'r>, if " the driver ' was not the

owner of the carriage, and tlO if " tlie driver" was

the owner (not mentio ing the rider), was construed

as making the rider, who was not the owner of the

horse, as well as the driver, liable ; as providing, in

(a) Greenhow i;. Parker, 6 H. r. Manwarintj, .i li. it Aid. 14").

it N. 882. See Woolley i: (t) 3H .t 3i) Vict. c. 'jo, >.

Kuy, 1 H. ct N. 307. 193 ; Todd i: Robinson, 14 (J.

(/') Davies /•. HaiTey, L. R. K D. 739; Nutton v. Wilson,

9 (}. H. 433 : Stanley r. Dodd, 22 Q. H. D. 744. h arnaclu .

1 1). \ R. 397. Comp. Proctor Clark, [190(t 1 Q. B. 279.
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otlu'i- words, that while tli«' owiu-i- of a tiiniii^M' wax

li:il»'«' to u pi'imltv of LiO, tlir otfriulrr in all tlu;

otlaT i-asi's iiu'Utioiu'd was lialilr to l'')(<0.

An Aft whiili iinule it frlony riotously to demolish,

pull <lown, or destroy, or he^iii to demolish, pnll

down, or destroy a chnreh or dwellint;, would not

reach a case where the demolition had nt>t «one

iM'Vond movahle shutters not attached to the free-

hold ; for whatever iniKht have hej-n the intent of

the rioters, this was not a he>;imiin<,' of the demoli-

tion of the ho' se to which the slmtters helouKed (/<»

;

nor would a pi tial demolition of the huildinj,' he a

*• het^inniiifitodemoiisl; " within the Act, if not done

with the intention of completing it (.). But if the

structure were in all suhstantial respects (h'stroyed,

the offence would he included in the Act. althoUf,'h

some portion, as. for instance, a chinnu\v, had heen

suffered to remain uninjured {<!). Nor would it he

considered as heyond the operation of the Act, if

the demolition had heen effected hy tire ;
although

arson is a distinct felony provided for hy a different

enactment (*).

(a) Williams r. Evans, 1 Ex. '237, j"''' I^ittledule J.
;

R. i'-

D. 277, overniling R. i: Bacon, Price, o C .<: P. olO, per Tindal

11 Cox, 540. C.J. ; Drako c. Footitt, 7 Q.

{!,) R. r. Howell, 9 C. .i- P. 15. D- 201.

437 ; Pilcher r. Stafford. 4 B. ((/) R. c Langford, Car. &

i\: S. 775 ; Eddleston r. Bnrnos, M. C02.

i Ex. D. 67. {' ) R- !• narri^. and R. '•-

(t) R. c. Tliomas, 4 C. »t P. Simpson. C. it M. (501, 6G<».
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Some of the decisions relative to the theft of

writings seem to convey a fair imjjression of the

spirit in which crimmal statutes have been constnu'il.

As n 'ither hind nor mere rights were capable of

being stolen, it was early established that title deeds

relating to lands, and written contracts, which weic

mere rights or the evidences of rights, were not tli.-

subjects of larceny. To steal a skin worth a shilling

was felony ; but when it had t'10,000 added to its

value by what was written on it, it was no offence at

connnon law to take it away (o) ; and a person who
broke into a house at night with the intention of

stealing a mortgage deed would not have been guilty

of felony, for the theft was not a felony, but a misde-

meanour only(/;). If, indeed, the document were

worthless as a right, or evidence of a right, such us

an unstami)ed cheque, the thief might be punished

for stealing the jjiece of paper on which it was
written (<•) ; but if it represented a right to land or

to an action, it lost, as regards the question of

larceny, its i)hysical character of i)archment or

paper.

\\'here the absence of a stamp did not destroy

its documentary character, but only excluded it .is

evidence in a Court of Justice until stamped, tiie

{(>) Arg. in R. v. Westheer, 2 (h) R. v. Powell, 21 L. J. M.
Stm. 1133 ; R. c. Tooley, R. & C. 78.

R. 12 ; Nunc aliter, rnJc 24 & (c) R. r. Perry, 1 Den. (i!».

2o Viet. c. !)G, s. 27 iind s. 2.
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tht^ft could uot be treated as of a piece of paper (w).

But a paper like a pawnbrokers ticket, indicating

not a mere rij,'lit of action, but a rif,dit to a specific

personal chattel of which the holder of the ticket

may be regarded as in possession (for the possession

of the pawnor is his possession for the purpose of an

indictment), would be the subject of larceny (/*).

An Act which })unished the obtaining.' a ** valuable

•• security " by false pretences would include a rail-

way ticket, which is evidence of a right of being

carried on the railway (<). But one which punished

an agent who, in violation of good faith, and contrary

to the purjjose of his trust, sold, negotiated, trans-

ferred, pledged, or in any manner converted to his

own use " any chattel or valuable security "" with

which he was entrusted, would not include a i)olicy

of insurance entrusted to him for collection ;
for it

is neither a chattel capable of sale or barter, nor yet

a valuable security, for this implies that money is

l)ayal)le irrespectively of any contingency ; and it is

not capable of being sold, negotiated, transferred, or

pledged (<l).

The tendency of modern decisions, upon tlie whole,

(a) R. i: Watts, 1 D. & P. 508 ; R. v. Beechum, 5 Cox,

:]26. 181. See Marks c. Benjamin,

(b) R. r. Morrison, Bell, 158. 5 M. & W. 565.

See R. c. Fitchie, 1 D. & B. {(1) 24 & 25 Vict. c. 96, s. 75

;

175. R. r. Tatlock, 2 Q. B. I). 157.

((•) R. c. lioulton, 1 Den.
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is to narrow materially the difterence between wluit

is called a strict and a beneficial construction. All

statutes are now construed with a more strict re<,'ard

to the langua«je, and criminal statutes with a more

rational re^'ard to the aim and intention of the Le«^Ms-

lature, than formerly. It is unquestionably rij,'lit

that the distinction should not be altof^ether erased

from the judicial mind (n) ; for it is required by the

sj)irit of ..ur free instituti(ms that the interpretation

of all statutes should be favourable to persoiuil

liberty {!>) ; and it is still preserved in a certain

reluctance to supply the defects of language, or to

eke out the meaning of an obscure passage In-

strained or doubtful inferences (c). The effect of

the rule of strict construction might ahnost be

summed i\\) in the remark, that where an equivocal

word or ambiguous sentence leaves a reasonable

doubt of its meaning which the canons of interpre-

tation fail to solve, the benefit cf the doubt should

be given to the subject, and against the Legislature

which has failed to explain itself (</). But it yields

(«) Per Pollock C.B. in

Nicholson v. Fields, 31 L. J.

Ex. 233.

(b) Per Lord Al)inper in

Henderson v. Sherborne, '2 ^I.

>^ W. 239.

(<•) Per Story J. in The In-

dustry. 1 Gii!l. 117.

(<1) See Hull Dock Co. v.

lirowne, 2 B. it Ad. 59
;

jicr

Pollock in Nicholson c. Fields,

ul)i sup. ; and per Brannvell B.

in Foley r. Fletcher, 28 L. .1.

Ex. 106 ; Puff L. N. b. o, c.

12, s. o, Barb. n. 4 ; Lewis r.

Carr, 1 Ex. D. 484 ; Secretary

of State of India r. Scob!'\

[1903] A. C. 299.
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to the paramount rule that every statute is to he

expounded aecordinji; to the intent of them that

made it {<i) ; and that all eases within the mischiefs

aimed at are to l)e held to fall within its remedial

intlnence (/*).

SKCTION II. STATITES EXCHOACHINO ON HIOHTS, (»U

IMPOSIN<i liUHDENS.

Statutes which encroach on the riji^htsof the suhject,

wiiether as re^mrds person or property, are similarly

subject to a strict construction. It is a recognised

rule that they should he interpreted, i^ possible, so as

to respect such rights (<). It is presumed where the

objects of the Act do not obviously im| iv such an

intention, that the Legislature does not desire to

confiscate the property, or to encroach upon the

rights of persons ; and it is therefor. » exi)ected that if

such be its intention, it will manifest it plainly, if not

in exi)ress words, at least by <dear imi)lication, and

l)eyo;id reasonable doubt {<!). It is a proper rule of

(«) 4 Inst. 330, The Sussex

Peenif^e, 11 CI. & F. 143.

(/)) Fennell v. Eiddler, 5 B. .<;

C. 40G ; The Industry, ul)i sup.

See ex. gr. E. v. Charretie, 13

(,). B. 447; Wynne c. Middle-

ton, 1 Wils. 12G ; Archer v.

.l;mies, 2 B. it S. 61 ; Smith v.

Walton, 3 C. P. D. 100 ; May
r. (;. W.R. Co., L. R. 7 Q. B.

3H4, per Cockhurn C.J. ; R. o.

Adams, 22 Q. B. D. &>.

(f) Per Bowen L.J. in

Hough c. Windus, 12 Q. B. I).

224.

((/) Western Counties R.

Co. r. Windsor and Annapolis

R. Co., 7 A))p. Ciis. at p.

188 ; Conimissinncrs of Puhlic

Works V. Logan, 1903^ A. C.
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construction not to construe an Act of Pjiilianient as

interfering' with or injuring,' persons' riglits, without

compensation, unless one is obH«,'e(l so to constnic

it ((0.

A local harbour Act, which imposed a penalty on

"any person" who placed articles "on any (piav.

•• wharf, or landing place, within ten feet of the quay
*• head, or on any space of ground immediately adjoiii-

•• ing the said haven, within ten feet from high-water
•• mark," so as to ol)struct the free passage over it. was

held to appl> only to ground over which there was

already a public right of way, but not to private pro-

perty not subject to any such right, and in the occu-

pation of the person who placed the obstruction on

it (/*). Notwithstanding the comprehensive nature of

the general terms used, it was not to be inferred that

the Legislature contemplated such an interference with

the rights of property as would have resulted from

35o
; and see jjcr Bramwell i: O'Connor, 24 Q, B. D. 4(;s,

L.J. in Wells v. London it

Tilbury R. Co., 5 Ch. D. 130;

per Mellish L.J. in lie Lundy
Co., L. P.. G Ch. 467; p^r

James L.J. in Exp. Jones, L. R
10 Ch. G(53

; per Cur. in Ran-
dolph f. Milnian, L. R. 4 C. P.

113; (h-pen r. R., 1 App. 513;

Exp. Sheil, 4 Ch. D. 789 ; per

Bowen L.J. in Rendell c. Blair,

45 Ch. D. 139
;
per Lord Esher

M.R. in Duke of Devonshire

referi-inf» to the judgment ot

Cockhvn-n C.J. in Sowerby '.

Smith, L. R. 9 C. P. 524.

(o) Per Brett ^LR. in At-

torney-General i: Horner, 14

Q. B. D. 257.

(b) Harrod r. Worship, 1 B.

A S. 381 ; diss. W^ightnian .1.

See also Wells v. London iV

Tilbury R. Co., 5 Ch. D. l:2(i;

Yarmouth c. Sinnnons, 10 C"ii.

D. 518.
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consti-niiig the words as creating a lifilit of way.

The Partnership Law Aniendment Act of 1H()5,

which provided that when a h)an to a trader hore

interest varying with the profits of the trade, the

lender shonkl not, if the trader hecanie liankrupt,

" recover " until the claims of the other creditors

were satisfied, did not deprive the creditor of any

rifihts ac(piired hy niortpijie. Thon<,'h he could not

recover, he was entitled to retain (*').

On this tj(round, it would seem. Statutes of Limi-

tation are to be construed strictly. The defence of

lapse of time a|)[ainst a just demand is not to be

extended to cases which are not strictly within the

enactment ; while provisiolis which give exceptions

to the operation of such enactments are to be con-

strued liberally (h).

Statutes which i.npose pecuniary burdens, also, are

subject to the rule of strict construction. It is a well

settled rule of law that all charges upon the subject

must be imposed by clear and unambiguous language,

because in pome degree they operate as penalties (<).

(rt) Exp. Sheil, 4 Ch. D. 789.

Re-enacted Partnership Act,

1890. (53 & 54 Vict. c. 39,

s. 3).

(/') See the judgment of

Lord Cranwor^h in Eoddani c.

Morley, 1 De G. & J. 1.

(c) Per Bayley J. in Denn v.

Diamond, 4 B. & C. 243 ;
per

Park J. in Doe v. Snaith, 8

Bing, 152 ;
per Parke B. in

Harris v. Birch, 9 ^I. & \V. 594

;

Sneezum v. Marshall, Id. 419

;

j-r Field J. in R. v. Barclay, 8

Q. B. D. 306; Partington

r. Attorney - General, L. R.
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The subject is not to be taxed unless the hin«,'Uii},'t'

of the statute cleurly imposes the obli«,'ution {,i).

A construction, for example, which would haw
the effect of making' a i)erson liable to pay the

same tax twice in respect of the same subject

matter would not be adoi)ted unless the woids

were very clear and precise to that effect (A). In

n case of reasonable doubt the construction most

beneficial to the subject is to be adojited (,).

Thus, in estimating a bank manager's " total income
" from all sources." for the purpose of ascertaining;

whether he is entitled to partial relief from inc(.iiif

tax. the yearly value of his free residence in the

bank premises, where he' is bound to reside, is not

to be taken into account as "income" (//). The

provision of s. ;52 of the Inland Revenue Act. Issl.

that if it shall be discovered that the peisointl

estate of a deceased person was undervalueil at the

4 II. L. 100 ; Oi-ientiil Bank r. Stockton R. Co. r. BancU, 11

Wright, 5 App. Cas. 842 ; In- CI. .t F. ()02
; per Parke K in

land Eev. c. Angus, 23 Q. 13. D. /.V Micklethwait, 11 E.x. 4.JG

;

^19- jxT LiiuUey L.J. in 7.V Thorlev,

(d) Per Cur. in Hull Dock, 1S91 ' 2 Ch. Gl:J ; Prvcc c.

Co. c. Browne, 2 B. & Ad. ol) ; Monmouth Canal Co., 4 App.

j'cr Pollock C.B. in Nicholson

r. Fields, 31 L. J. Ex. 233
;

Parry c. Croydon Gas Co., 11

C. B. N. S. 579 ; 15 Id. 568.

(h) Carr v. Fowle, [1893] 1

Q. n. 251.

(f) Per Lord Lyndhurst in

Cas. 197.

((/) Tennant i: Sniith,[iy'J2

A. C. 150. See also Secnian

of State for India r. Sculne,

[1903] A. C. 29i) ; Attorney-

(jieueral of British Coluiniiiii

r Ostnnn, 19041 A. C. 141.
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time of prolmte, " the porsoii acting in the adiniiiis-

" tration of the estate shall deliver a further aHidavit

•with an account duly stamped, with the amount of

'• excess duty which ouj^lit to have heen paid in the

*• Ih-st instance," does not api)ly to persons who have

completed the duties of administration ((f). "Where

liiml eniploy<'d as the site of an almshouse was, on

that account, declared in two successive statutes to

Itc exempt from land tax, the fact that other land

Inid since heen applied to the same charital)le pur-

pose, and the orij^'inal land had heen, by order of

tlu" Court of Chancery, directed to he held by the

tnistees of the charity to their own use, free from

its charitable trusts, did not render it liable, even

in the hands of a tenant, to the taxation from which

it had been previously exempt (/*). So, an Act

which inii)osed a stamp on every writinj,' <,nven on

the payment of money, "whereby any sum, debt,

'•or demand" was "acknowledged to have been

••
i)aid, settled, balanced, or otherwise discharged,"

was held not to extend to a receipt given on the

occasion of a sum being deposited (<). If one in-

stnnnent be incorporated by reference in another,

its words would not be counted as part of the

incorporating deed for the puri)ose of stamp duty,

(0 44 tt 45 Vict. c. 12, s. 32
;

Cas. 473.

Attorney-General v. Smith, (<) Tonikins c. Ashby, G B.

{M> ] 1 Q. B. 239. .V C. o41. See also Wrouj,'hton

|/'j Cox V. Hal)l)its, 3 App. r. Turtle, 11 M. & W. 'An.
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under an Act imposing' a duty according to its

length on the instrument, " together with evcrv

" schedule, receipt, or other nuitter put or endorsed

" thereon, or annexed thereto" (//). Where an Act

iinjwsed a stamp duty cm newspapers, and defiiicd

a newspaper as comjaising " any paper containing
'• puhlic news, intelligence, or occurrences ... to l)e

" disi)erf«'d and made i)uhlic," and also "any paper

" containing any puhlic news, intelligence, or occin-

" rences, or any remarks or ohservations thereon . . .

" puhlished periodically or in i)arts or numhers. at

" intervals not exceeding twenty-six days," and not

exceeding a certain size ; it was held that a i)nl)-

lication, the main ohject of which was to give

news, hut was puhlished at intervals of more than

twenty-six days, was not liahle to the stamp dutv

as a newspaper (/*). An Act which imposes a

stamj) duty on " every charter-party, or memo-
" randum, or other writing hetween the captain or

" owner of a vessel and any other person, relating,'

" to the freight or conveyance of goods on hoard."

does not extend to a guarantee for the due per-

formance of a charter-party (<•). And yet, wliere

an Act, after imposing a stamp on contracts,

exempted those which were made r 'lative to the

sale of goods, a guarantee for the payment of the

(a) Fishmongers' Co. r.

Dini^ilale, 12 C. B. 557.

(/)) Attorney - General r.

Bradbury, 7 Ex. 97.

(c) o & 6 Vict. c. 7y ; Hcin

V. Lane, L. R. 2 Q. B. 144.
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price on sncli a sale was held inclndeil in tlu'

cx«'inption (</) ; tin- same words he'iua snsc('i>til>l«'

of meaning' different thinj,'s when used to inipo>e

a tax, or to exonerate from it (/»). The Act (5 iV 7

Vict. e. 'M'), which exempts from rating' the huildinj^'s

of certain societies, provided they are snp})()rte(l

wholly or in part hy *' voluntary contrihntions."

ajtplies only where the payments are a {gratuitous

ottering for the henefit of others, and are not the

price of iin advantage purchased hy the contri-

Imtor (<•). Fiord Kllenhorongh renuirked that the

cases to which a duty attached ought to ho fairly

marked out. and that a liheral construction ought to

he given to words of exception confining the operation

of the duty (»/). It is to he ohserved, however, that

all exemptions from taxation to some extent increase^

the uurden on other nuMuhers of the comnumity {c).

At the same time, such Acts, like penal Acts, are

not to be so construed as to furnish a chance of

escape and a means of evasion (/'). The Stamp Act,

1870, which imposed (s. 8 and schedule) an ad

(n) Warrington r. Furbor, 8

East, 242.

(//) Per Blackburn J., L. R.

i Q. B. 147, citing Cun-y r.

Ed.nsor, 3 T. R. 527, and

Savoy (Overseers) r. Art Union

of ' -'ndon, [1896] A. C. 296,

((/) Warrington i'. Furbor,

ubi sup.

(e) Per Lord Halsbury T^.C

Warrington r. Furbor, ubi sup. in Inland Rev. v. Forrest, 15

See also Armytage v. William- App. Cas. 334.

^on, 3 App. Cas. 3o5. (
/') U. S. I. Thirty-six Barrels

(r) Per Lord Herschell in of Wine, 7 Blatchf. 4-59.

i.s.
-28
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valorem duty on settlcnientM hy which - any (U'linit.-

"and certain amount of stock is KetthMl, " obvioush
.ipphed altliouK'h the interests in th(( stock were con-

tingent and defeasihh", where the amount of the

stock were definite and certain (<0. Indeed, as in

criminal statutes, the widest meaning is given to

the language when needful to effectuate the inten-

tion of the Legislature. For instance, in one nf

the Church Building Acts, which enacted that tin

"repairs" of district churches might be provid.d

for by a rate on the district, the word '• repairs'

was construed as comju-ising not only reparation

of the structure, but all incidental matters necesyjin

for the due performance of service, such as lightiiii.'.

cleaning, stationery, and organist's salary (6). hi

America, revenue laws are not regarded as pemil

laws in the sense that recpiires them to be constru.d

with strictness in favour of the defendant. Thev
are regarded rather in tl)eir remedial character ; as

intended to i)revent fraud, supi)ress public wron^/.

and j)romote the i)ublic good ; and are so construed

as to most effectually accomi)lish those objects (c).

It is said that all statutes which give costs arc

(o) 33 & 34 Vict. c. 97;

Onslow V. Inland Revenue,

[1891] 1 Q. B. 239.

(h) R I'. Consistory Court, 2

1'.. .i S. 339. See R. v. War-
wick, 8 Q. B. 926, sup., 104;

Attorney-General v. L. A N.

W. Ry., 6 Q. B. D. 216 ; iu

Thorley, [18911 2 Ch. 613

(c) Cliquot's Chauipajjne. '>

Wallace, 14y.
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to 1m! (.oiistnied strictly, on th«' {ground that costs

lire a kind of penalty (*<)• There is little authority

in support of the proposition. On the other hand,

the power of ordering the payment of costs has heen

sometimes constrm-d on the principle of henelicial

and lii)eral construction ; as where, for instance, they

have heen imposed on persons who were >tran<^ers

to an action of ejectment, hut at whose instance it

was hrou^dit or defended (/»).

/'.nactments, also, which impose forms and solem-

nities on contracts on pain of invalidity, are con-

strued strictly, so as to he as little restrictive as

po!;sihle of the Jiatural liherty of contracting. It

was in allusion to the Statutes of Frauds that Lord

Nottingham said that all Acts which restrain the

connnon law, that is, apparently, which impose

restrictions unknown to the common law, ought

themselves to be restrained in exposition (<). The

Statute of Frauds, whicli enacts that no action slxall

be brought on contracts (s. 4), or that the contracts

shall not he good (s. 17) ((/), unless " the agreement

(a) Cone v. Bowles, 1 Salk.

•205. See 2>cr Mellor J. in Cobb

'•. Mid-Wales R. Co., L. R. 1

Q. B. 351.

{!') Hutchinson v. Green-

wood, i E. A B. 324 ; Mobbs
I. Vandenbrande, 4 B. & S.

'j04. Conap. Evans r. Reeo, 2

Q. I). 334 ; Anstev i: Edwards,

16 C. B. 212; Hayward c.

Giffard, 4 M. it W. 194. See

also R. c. Pembrid<,'e, 3 Q. B.

901, sup., 36.

(c) .\sh V. Ahdy, 3 Swanst.

664.

(d) Now the Sale of Goods

Act, 1893, o6 «v 57 Vict. c. 71,

s. 4, where the words are,

28—2
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" or s()iu«> note or iiicinonuuluin thereof hliiill 1)«> in

'• writing,' and sij^nufd by the party to be char^od

*' thercwitli, or some other |>erHon thereunto by him
*' hnvfnlly authorised," has ^'iven rise to uuinv

decisions, apparently in tiiis spirit. Thus, althonj.'li

it is unquestionably necessa; hat all the ess«'iitiiil

elements of th«» eontraot shall appear in writiiij:.

such as the subject matter (<(), the consideration (/<i.

and the parties (<•), it has been held that it is not

necessary that they should be contained in any

formal document (</). A note or letter stating the

material particulars, verbally accejjted, suflices (<).

The statute 's satisfied, also, by a number of h'ttcrs

or other documents connected either i)hvsicallv, hv

being fastened to^'ether (y), or by their own internal

" sliall not be enforceable by

iiction."

(a) Shardlow v. Cotterell, 20

Ch. D. 90 ; Vale of Neatb Col-

liery i\ Furiiess, 45 L. J. Ch.

276 ; Marshall v. Uerridge, I'J

Ch. D. 233.

(6) Wain r. Warlters, 5 East,

10.

(() Williams r. Lake, 2 E. &

E. 349 ; Williams r. Byrnes, 1

Moo. N. S. 154 ; Williams v.

Jordan, 6 Ch. D. 517 ; Beer r.

London and Paris Hotel Co.,

L. P.. 20 Eq. 412. See, under

the 30 Vict. c. 23, s. 7, Ttc

Ait-iUr Assoc. L. R, 10 Ch

542 ; comp. Ivlwards v. .\i)ir

ayron Soc, 1 Q. li. D. 5().}.

(d) Gray r. Smith, 43 Cli.

D. 208.

(c) Colman r. Upcot, 5 Yin.

Ab. 527, pi. 17: Welford r

Beazley, 3 Atk. 503; Bill r.

Bament, 9 M. & W. 36 ; Eish-

ton i\ Whatmore, H Ch. D. 4t;7;

Munday r. Asprey, 13 Cii. D.

H55; Cave v. Hastings, 7 Q.

B. D. 125.

(/) Ken worthy v. ScofieKl, 2

B. & C. 945.
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evidt'iifo, if all th»- t«l«'iiM'iitH of t\\v rontrart may In-

collected from the whole coneHpoiideiice (.r). An

envelope hIiowh by evidence to havr ••nelosrd a lettrr

ri'liitin^ to the <-ontniet, ean siipidy the namr of a

party to the mrmorandunj in writing (/>). A letter

from the purchaser addressed to a third person,

stating,' the terms of the contract (< ). and one from

til*' pnrchas*'r to the seller, which after srttinj,' forth

its terms reimdiated the contra<'t, have \h>vu held

snfticient notes or memoranda of thr harj^ain to

Batisfy the statute (d). It has been said that the

oases have gone very far »n putting the correspond-

ence of parties together, to constitute a memorandum

(a) Shortrede v. Cheek, 1 A.

k li. 57 ; lioyilell v. Drurn-

inoad, 11 East. 142; nohell v.

Hutchinson, :{ A. i^ M. 35.J

;

Watts ('. Ainsworth, 1 H. it C.

83; Morris v. Wilson, 5 Jur.

N. S. 168; Crane v. Powell,

L. R. 4 G. P. 123 : Bonnewell

r. Jenkins, 8 Ch. D. 70; Coni-

niins V. Scott, L. R. 2U Eq. 1 1 ;

Kionlieini v. Johnson, 7 Ch.

1). GO; Beckwith v. Talhot, r)

Otto. 28<» {V. S.). See Rid«-

way I. Warton, II. L. C.

23S, cited in Jones v. Victoria

Kock Co., 2 Q. B. D. 314;

Studds c. "Watson, 28 Ch. D.

305 ; Hussey v. Home-Payne,

4 Apj). Cas..'Jl 1; Bristol Aeiati'd

Bread Co. v. Mapf^s, 44 Ch. 1)

()1(); liellaniy r. l)el)fidiani, 4;'>

Lii. i>. 481.

[h) I'earce ;•. Ciardner, [1H97

;

1 g. li. G8H.

((•) (libson r. Holland, L. ii.

1 G. P. 1. Sugd. V. .V P. 139,

Uth c'd. And sec /.'c Hoyle,

1893J 1 Ch. S4.

{(I) Bailey c. Sweeting, 9 C.

B. N. S. 843; Wilkinson r.

Evans, I.. R. 1 C. P. 407. did)it.

Cockburn C.J. in Smith r.

Hudson, 34 L. J. O B. 149;

Buxton r. Rust, 1.. K. ' '. ;. 1,

279.
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to satisfy the statute (a). Indeed, as it becomes

necessary, in such a case, to inquire what the

contract really was, in order to determine whetli(^i-

the informal papers constitute a written note of it.

it may he said that the very evil is let in aj^aiiist

which the statute aimed (/>).

So althoujrh it is necessary th-it the parties to the

contract should be sufficiently described to admit of

their identification (<), it is not necessary that thev

should be described by name. It has been held.

for instance, that a contract of sale signed by the

auctioneer, as "the agent of the proprietor," or of

'• the trustee for the sale " of the property sold, sutli-

ciently described the seller (d) ; though a contrait

similarly " signed by the agent of the vendor " would

not suffice (c) ; for a mere assertion that the person

who sells is the seller, is obviously not a descri})tioii

of the seller, nor tends to his identification.

Again, as regards the signing or subscribing an

instrument as party or witness, the enactments which

require these formalities have been construed with

(a) Per Pollock C.B. in Lake, 2 E. & E. 349.

Mcliean v. Nicoll, 7 Jur. N. S. (d) Saler. Lambert, L. R. is

i)9y. Eq. 1 ; Catling r. King, '> C'h.

(6) Per Channell B., Ibid. D. 660; Eossiter r. MilltT. ;J

See ex. gr. Rishton v. What- App. Cas. 1124.

more, 8 Ch. D. 4G7. (,) Potter v. Duffield, L. 11.

(c) Charlewood r. Bedford, 1 < Eq. 4 ; Thomas c. Brown
Atk. 497; Champion r. Plum- Q. K D. 714.

mer, 1 N. R. 2;j2; Williams r.
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siniilrti- indulm'ii'M The t('>tiit<)r who wrote his will

with liis ov hjind. find bc^'an hy dcc-laring that it

\\ as his •vill, st'tiii rth hi s naiiu'. was (lecnicc[I to

have th mv >>• :-nrt'i-i 'itly " sij^nied " his will (a) ;
and

un attestinj, witiit'sswlio wrote his name on the will,

elsewhere than at the end of it. was de(>nied to have

sutliciently " snbsc-ribed ""
it. within the Statute of

Frauds (/;). A letter, be^nnninj,' " ^fessrs. H. \' Co.,

" dentlenu'n," drawn u[» by their elerk by their

authority, and presented by him to E. for sij^niature,

has been held to be sufficiently signed by a person

anthorised by H. & Co., so as to en title E., who

had signed it, to sue them for breach of the contract

contained in the letter (.). An agreenu>nt, too. lias

been held to be sutftciently signed by a corporate

hodv, within the nu-aning of tlu^ Statute of Frauds,

where a resolution ordering its engrossment and

executicm was passed by the body and signed by

the chairman («/).

Acts which establish monopolies {<). or confer

exceptional exem])tions and privileges, correlatively

trenching on general rights, are subject to the same

ill) 2'.) Car. II. c. 3, s. 5;

i,(Mimynt' r. Stanley, 3 Lev. 1.

[h) Roberts r. Phillips, 4 E.

\ B. 450 ; and see the cases,

sii})., pp. 50 and 5G.

(d) .Jones c. Victoria Dock

Co., 2 Q. B. 1). 314.

(() Per Lord Campbell in

Keed r. Injjhani, 3 E. i<; B.

S[)[) ; Direct U. S. Cable Co. c.

((•) Evans c. Hoare, [1892] An<;lo-Ani. Co.. 2 .\pp. Cas.

1 g. B. ryj3. 3i)4.
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principle of strict construction {a). The Act -11

E(l\v. I., (le niiilcfactoribus in parcis, which autho-

rised'a parkor to kill trespassers whom he found in

his park, and who refused to yield to him, was con-

strued as strictly limited to a legal park—that is,

one established by prescription or lloyal Charter,

and not merely one by reputation (/>). The enact-

ment that shipowners should not be liable for damage

done by their ships without their default, l)eyond

"the value of the ship" and its "freight," Wiis

held to include, in this value, evervthing belon<nn''

to her owners that was on board for tlie })ertonH-

ance of her adventure, such as the tishing stores

of a vessel employed in the Greenland fishery

;

although they would not have been covered by a

])olicy on " the ship and freight," and the phrase,

" the value of the ship and her appurtenances" had

l)een used ten times in other parts of the Act (V).

This decision rested on the ground that the enact-

ment abridged the common law right of the injured

person ; and that the shipowner was not entitled to

more than the meaning of the words strictly im-

ported. So, the enactments which exonerate a

shipowner from liability for damage caused by his

(a) See ex. gr. R. v. Hull

Dock Co., 3 B. & C. 516:

Biunskill v. Watson, L. R. 3

g. B. 418.

(/') 1 Hale, 491 : 3 Dver,

326b ; Com. Dig. Tarl. (R.) 20.

(c) Gale V. Laurie, 5 B. .v

C. 156 ; Smith v. Kirby, 1 Q.

B. D. 131.
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ship thron<;li the default of a eonipnlsorily employed

pilot, are restricted to cases \vher(> the pilot was the

sole cause of the damage, without any default on

the part of the master or crew ((()•

The same principle of construction is applied to

enactments which create new jurisdictions, or dele-

gate suhordinate lej^nslative or other i)Ov.ers (/»). As

the Government of India is precluded from legislating

directly as to the sovereignty or dominion of the

Crown over any part of its territories in India, an

enactment hy the Indian Legislative Council making

a notification in the Gazette conclusive evidence of a

cession of territory, was held inoperativ«> to prevent

a Court in India from inquiring into the nv '-e and

lawfulness of the cession (-). A general order made

by the judges of the Court of Chancery, under

Parliamentary authority to regulate tlie i)rocedure

of that Court, and which directed how a defendant

" in any suit " might he served with process abroad,

was held by Lord Westbury (*/) limited to those suits

Irt) The Protector, 1 W. Rob.

4.j ; The Diana, 4 Moo. P. C.

11; The lona, L. R. 1 P. C.

426. Corap. the Warkworth,

!» P. D. 145.

ib) See ex. gr./Jcr.Tames L.J.

in Flower r. Lloyd, 6 Ch. 1).

."01
; Diss 1. Aklrich. 2 Q. H.

D. 179.

(c) Daniodhar v. Deoram, 1

App. Cas. 332.

(d) Cookiiey v. Anderson, I

Do G. J. A Sm. 365. See also

Lannian o. Audley, 2 M. & W.

.'J35 ; Great Australian Co. r.

Margin, 5 Ch. D. 1 ; Fowler c.

Har-.tow. 20 Ch. TX 240.

4\
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in whit'li st'jvii'c almmd had Uvm })r()\i(l('(l for l)v

liiw. viz., suits relating to land and public stock i»v

the '2 AVill. IV. c. m, and 4 i^- 5 Will. IV. c. S2. If

the order had been construed literally as applicable

to all suits, it would, while profc'ssedly only remi-

lating tli(> j)rocedur(\ have, in efll'ect. extended the

jurisdiction of the Court; an object fon-ign to tlit^

Act which conferred the power of regulation. This

decision, indeed, was afterwards overruled ; but it

was on the ground that the jurisdiction of the Court

had always existed, though there was no power of

enforcing it ; and that the order, therefore, did not

extend the jurisdiction [n).

The power given to a County Court judge " in

•• every case, if he shall think just, to order a new

•• trial," is exercisable only where such reasons exist

as would lead the Supreme Court to grant a new

trial (h). And under a })ower to regulate the pnu-

tice of their Courts, it is more than doubtful whether

the County Court judges have authority to make w

rule empowering a judge to api)oint a deputy regis-

trar, if the registrar is absent at the sitting of tiie

Court (<•). The ''2 il' 2:^ Vict. c. 21, which empowered

(a) Druiuniond r. Drum- 632. Comp. Johnson r. .Tolin-

niond, L. E. 2 Ch. '32
: Hope son, p. 124, .fiquv.

r. Hope, 4 De G. M. & G. 34o
; (c) Wetherlield r. Nelson, L.

and see Ec Bustield, 32 Ch. D.

123.

(/.) rAk'yl Vict. c. 43,s.93;

Muitaph r. Baiiy, 24 Q. B. D.

R. <tC. P. 571. As to referenu, 5

to the official referee, Longniaa

7-. East 3 C. P. 1). 142.
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the Barons of the Exchoquer to make rules as to

the process, practice, and j.leading of their Court in

revenue cases, was liehl not to autliorise them to

make rules f^n-antinj,' an appeal to the Kxcheipier

Chamher and House of Lords (^M- A different con-

struction would, in effect, have given the IJarons

iiutiiority to confer jurisdiction on two Superior

Courts, and to impose on them the duty of hearing

an appeal against its decisions (h). A power given

to the Court, suhject to the restrictions of the Act,

to authorise the grant of leases, followed hy a proviso

that any person entitled to the possession of settled

estates 'might ai)ply to the Court for the «'xercise of

the power, was held not exercisahlc except on the

application of such a person (<). When commis-

sioners were authorised, at the same time that they

awarded compensation, to apportion the payment

among those henetited, an apportionment nuide at

;i suhseciuent time was held invalid (*/).

The Licensing Act, 1872, enacting that where

justices have ordered a distress in default of pay-

ment of a penalty, they may order, in default of its

payment, imprisonment for six months, was held

not to authorise imprisonment where no order of

ill] Attorney - General v. H. L. C. 775.

Silieni, 10 H. .L. C. 704. (c) Taylor r. Taylor, 1 Ch.

Coi.ip. lie Ilann, 18 Q. B. D. D. 42(), 3 Id. 145.

oyo^ (,/l Mayor of "Montreal v.

it I Per Lord Kingsdowu, 10 Stevens, 3 App. Ciis (iOo.
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(listless had been made in consequence of the defen-

dant admitting his inabihty to pay the line. It

would, indeed, have been idle to issue a distress;

but the words were express and positive (^<). So.

where an Act gives an appeal to the next Quarter

{Sessions, that Court cannot, under a general power

to regulate its procedure, reject it, unless the con-

viction or order appealed against be tiled {h), or

notices not recpiired by the statute be given (c), or

the appeal itself lie lodged, so many days before the

Sessions (</). It might perhaps, unless the stutute

required that the appeal should be decided at the

same Sessions (<), lawfully postpone the hearing' of

an appeal not comi)lying with those conditions witliiii

such time ; but to reject it altogether would be io

refuse the appellant the privilege given by the Act.

by imposing conditions which the Legislature had

not imposed. Where the judge of the Court of

'•mzx '.msî sm'-

(a) 35 & 3G Vict. c. 94, s. 51

;

Exp. Brown, 3 Q. B. D. 545
;

per Cocklnirn C.J., dubit.

Mellor J. See other illustra-

tions, in the construction of

the powers given to the railway

commissioners, Great Westei u

E. Co. V. R. Com., 7 Q. B. I).

1H2 ; Toomer v. London, Ch. it

D. R. Co., 2 Ex. D. 450; S. E.

R. Co. r. R. Com., G Q. B. D.

58().

(b) R. V. West Riding, -I Q.

B. 705.

(c) R. !•. West Riding, 5 15.

.t Ad. 667 ; R. r. Norfolk, o K
& Ad. 990 ; R. v. Surrey, (i 1).

& L. 735 ; R. c. Blues, 5 K. a

B. 291.

{<i) E. V. Pawlett, L. K. S

Q. B. 491 ; R. r. Statibrd shire,

4 A. & E. 844.

(c) R. r. Belton, 11 (.j. ii.

388.
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Arches was required, under the Public Worship

Re^Tuhition Act of 1874, to hear a cause in London

or Westminster, it was hehl that he had no power to

hear it elsewhere in the i)rovince of Canterbury, and

that all his proceedings there were void (a) .

The power given by the 43 Eliz. c. 2, to justices

to appoint " four, three, or two substantial house-

" holders." as parish overseers, is not well executed

by appointing more than four (/») ; or by appointing a

single one, even when he is the only householder in

the'^parish (c). The 355th section of the :Merchant

Shii)ping Act, 1854, which empowered the Jioard of

Trade to give the master of a ship a certificate to

jiilot
*' any ships i)elonging to the same owner,'" was

construed as requiring that the name of the owner

should lie mentioned in the certificate ;
and a certifi-

cate rejiresenting another person as the owner was

held not granted in compliance with the statute (d).

Where trustees, who were authorised to borrow

1-30,000 for building a chapel, and to levy the

amount, with interest, by a rate, borrowed i'32,000,

(a) Hudson v. Tooth, 3 Q. B.

D. 46.

(/*) R. r. Loxdale, 1 Burr.

445 ; see E. v. All Saints Derby,

13 East, 143.

(() E. V. Cousins, 4 B. & S.

S4'J ; E. V. Clifton, 2 East, lurf.

Comp. Preece v. Pulley, 49

I.. J. C. P. 686, and comp.

under Trustee Act, 1850. s. 32,

Shipperdson's Trusts; 49 L. J.

Ch. 619 ; Stokes' Trusts, L. E

13 Eq. 333 ; Harford's Trusts,

13 Ch. D. 135 ; but see Re

Colyer, 50 L. J. Ch. 79.

((/) The Earl of Auckland,

30 L. J. P. M. & A. 121. 127.
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aud iimde u rate to pay the interest on the whole of

that sura, it was hehl, not only that -hey had

exceeded their power, hut that the rate was bad in

toto ((t).

A corporate body, constituted by statute for certain

purposes, is regarded as so entirely the creature ot

the statute, that acts done by it without the |ire-

scribed formahties, or for objects foreign to those for

which it was formed, would be, in general, null and

void {!>}.

Kules and bye-laws nuule under statutory powers

enforceable by penalties are construed like other

provisions encroaching on the ordinary rights of

persons. They must, on pain of invalidity, be not

unreasonable, nor in excess of the statutory })o\ver

authorising them, nor repugnant to that statute or

to the general [)rinciples of law (<).

(a) Ricbter v, Hughes, 2 B.

& C. 499.

(b) Chambers v. Manchester,

etc., R. Co., 5 B. & S. 588.

(f) See Hackiiif,' c. Lee, 2 E.

& E. 906 ; Exp. J ^avis, L. R. 7

Ch. 520 ; Bentham v. Hoyle,

3 Q. B. D. 289 ; Johnson v.

Croydon, IG Q. B. D. 708;

Dick V. Badart, 10 Q. B. D.

387. See also Hall v. Nixon,

L R. 10 Q. B. 152 ; Younj,' v.

Edwards, 33 L. J. M. C. 227

;

Hatteisley v. Burr, 4 11. iV C.

523 ; Brown r. Holyhuiul

Board, 1 H. & C. COl ; Fitldinf,'

V. Rhyl, 3 C. P. D. 27:i;

Saunders r. S. E. R. Co., 5 Q.

B. D. 456; Dyson v. Loiui. i\:

N. W. R., 7 Q. B. D. :i-l;

Huffani r. N. Statfordshire K.

Co., [1894] 2 Q. B. 821;

Ashendon i;. Lond. & Br. E.

Co., 5 Ex. D. 190; Peek i-. N.

Staffordshire R. Co., 10 H. L.

C. 473 ; Dickson c. G. N R
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A inunici|)al power of regulation or of iiiakiuf,' l)ye-

lawri for good government, without express words of

prohibition, does not authorise the making it unhiw-

ful to carry on a lawful trade in a lawful manner,

^loreover a power to regulate and govern seems to

iiu'ply the continued existence of that which is to l)e

regulated and governed {<().

A hye-lawcan he divided, if on part being omitted,

the rest of the bye-law reads grannuatically, and

when it can be divided, one part may be rejected as

l)ii(l, while the rest may be held good (/*)•

Tn determining the validity of bye-laws made by

public representative bodies under statutory powers,

their consideration is approached from a different

standpoint from bye-laws of railway or other

like companies, which carry on business for their

own profit, although incidentally for the advantage

of the public. Courts of Justice are slow to con-

demn ;"iy such bye-laws as invalid, on the supposed

ground of unreasonableness, and support them if

IH Q. B. D. 176 ; Dearden r.

Townsend, L. R. 1 Q. B. 10

;

Strickland v. Hayes, [1896] 1

Q. B. 290 ; Burnett v. Berry,

[1896J 1 Q. B. 641 ; Mantle r.

Jordan, [1897] 1 Q. B. 248 ;

Kruse v. Johnson, [1898] 2 Q.

II 91 ; Kitson v. Ashe, [1899]

i g. B. 425 ; White v. Morley,

,1899] 2 Q. B. 34 ; Gentel r.

Rapps, 1902; 1 K. B. 160;

see also Thomas r. Sutlers,

;^1900] 1 Ch. 10.

{(i) Per Lord Davey in

Toronto (Corporation of) r.

Virgo, [1896] A. C. 88.

(b) Per Lindley L.J. in

Strickland c. Hayes, 1896

1 Q, B, 290.
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possilfh' l»y Ji
" benevolent ' intei-pretution, mid

credit those who have to luhninister them with an

intention to do so in a reasonahle manner (a). But,

on the other nnnd, if a byc-hiw necessarily invohes

that which is unreasonable, it is the duty of tlit^

Court to declare it to be invalid {h).

A local Act which authorised a navigation coni|)iiny

to make bye-laws for the orderly using of the navi^'ii-

tion, and for the governing of the boatmen carryiii},'

merchandise on it, was held not to authorise n bye-

law which closed the navigation on Sundays, jind

prohibited the use of any boat on it, except for

going to church (c). Where a charter which founded

a school empowered the governors to remove the

master at their discretion, and also authorised them

to make bye-laws ; it was held that a bye-law ordain-

ing that the master should not be removed unless

sullicient cause was exhibited in writing against hiin,

signed by the governors, and declared by them to be

sufficient, was void ; for the powder to make bye-laws

(rt) Kruse f. Johnson, [l^O^J

2 Q. B. 91 ; see also per

Channell J. in Salt v. Scott-

Hall, [1903J -2 K. B. 245, who

points out that where pro-

ceedings are taken under the

Summary Jurisdiction Acts,

the justices can treat excep-

tional cases under s. 16 of the

Summary Jurisdiction Act,

1879, by dismissing the infor-

mation or imposing a nominal

penalty, notwithstanding that

a breach of a bye-law has in

fact been committed.

(b) Per Lord Alverstone C.J.

Stiles V. Galinski, [1904] 1 K.

B. 621.

(c) Calder and Hebi)le Nav.

Co. r. Pilling, 14 M. & W. 76.
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(li.l not iiuthorisc Uh' making <>f on«' wl»»il' n'^^traiiu'd

anil liinitt'dtlH- powers ori«iiiiilly Kivcii to the «over-

nots by the founder. This was in eiTect to alt.-r the

constitution of tlie school (n).

Where, however, the statute eonferriiiK tlu' power

to make hye-hiws enacts that any such hiws con-

sistent with the provisions of tlie statute, and not

r,.pu«nant to any other hiw in force, shall have the

forct^of law when conlirined by the Kxecutiv*', it is

doubtful whether a Court would not be precluded

from questioning' the reasonableness of such bye-

laws or whether they are ultra vires, unless it 1«> in

some very extreme case (h).

As ref,'ards emutnu'iits of a local or personal

character, which confer any exceptional exemption

from a common burden (<), or invest private persons

in) R. r. Darliii-ton School, Shillito r. Thompson, 1 Q. B.

G Q. B. 6H2.questionea hy Lord D. 12. Comp. Bonner i: G. W.

Hatherley in Dean r. Bennett, K., 24 Ch. D. 1.

L. R. G Ch. 489. See also R. (/') Slattery r. Naylor, 13

r Cutbush, 4 Burr. 2204 ; Chil- .\pp. Cas. 44C.. See Institute

ton r. London .t Croydon R. of Patent .\f,'ents i: Lockwood,

Co., 1(3 M. & W. 212 ; Williams [1H'J4] A. C. 347.

c. G. W. R. Co.. 10 Ex. IG ; R. (c) Ex. gr. Acts which exempt

lands from " all taxes and

"assessments whatsoever" are

construed as applying only to

then existing taxes and assess-

ments. Williams r. Pritchard.

4 T. B. 2 ; Perchard v. Hey-

V. Rose. 5 E. & B. 49 ;
Bostock

V. Staffordshire R. Co., 3 Sm.it

G. 2S3; United Land Co. r.

G. E. E. Co..L. R.10Ch.r,HG;

Nortou c. London & N. W. R.

Co., 9 Ch. D. 623 ; 13 Id. 2G8 ;

I s
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or l>(nli«'s, for tlieir own hciu'tit und profit, with

l>rivih»j^'«'s iind powers iiiterfrriiig with the propcitv

or rij^hts of others, they are construed u^'iiiiist thosf

persjHis or hocUes more strirtly, perhaps, than any

other kind of enactment. Any person whose pro-

])erty is interfered with has a ri^lit to recpiirr that

those who interfere shall comply with the letter of

the enactment so far as it makes j)rovision on liis

hehalf(<'). The Courts take notice that they art'

ohtained on the petitions framed hy their promoters;

and in «.*onstrnin^' them, r«';,'ard them, as they are in

effect, contracts (/*) hetween those persons, or tli<»M'

whom they rejiresent, and the Legislature on helialt

of the puhlic and for th«' i)uhlic <,'()od (i ). Tlitii

lanjifuaj^e is therefore treated as the laii«,'uafj;e()f tlicii

promoters, who asked the Le<,'islatur(^ for them ; ami

when doui)t arises as to the construction of tlur

lani^uaj^e, the maxim, ordinarily inapplicahle t<> th*

interpretation of statutes, that verha cartaruni tustJiis

accipiuntur contra proferentem, or that words -.wv to

he understood most stroni^ly ajj^ainst him wlo uses

them, is justly ai)i)lied. The henefit of the doui t is

wood, 8 T.R.- 468 ; Siou Collt'ge Sell)orno in Mihies / . Ma\oi ui

(). London (Mayor), 4901] 1 lluddersfield, 11 Ap|..( as.:<23

K. B. 617. (f) On thi> iiiwind u con-

(a) Per Lord Macnaphtcii in tract by such .i Imdy \l^-\^^v to

Herron r. Rathinines Improve- use a powci' givon m Parlia-

ment Commissioners, [18U2 niont was lu'ld void. Ayrllar-

A C 523. l)Our r. O^wuiiL r-> \pp. (',i>.

(b) See observations of Lord (Vl'.i.

\i -i



I'UIVATE ACTS (llVlSd I'OWEHS OH l'lllVILK<»KH. 4">1

to Iw «iven to thosr who ini^ht 1m' prcjiulict'd l>y tlie

f-xt'irisf of th«' powers which the «'niietm»Mit Rnints,

ami iif^ainst those wIjo ehiim to rxciiisr th.-iii {a).

Ii.(U't'<l, if wohIh in ii ha-al or luTsoniil Act sonnrd to

..xprcss an intention to enact soincthin-,' nncoinicctcd

vvitii the purpose of tiie |)ronioters, and which the

tonunittee, if they liad done their (hily, would not

have allowed to he introduced, almost any construc-

tion, it has heen said, would seem justitiahle to

prevent them from having,' that effect (/»).

Kven if such statutes were not rej^arded in the

li^'ht of contracts (.). they would seetn to he suhject

la) Set", ,. IK. Hi: iiuiMN luitlio- >liiiv Wiilcrwoiks, M L. J. Cli.

lili, s, R. r. Cioko, 1 Co%vp 2(i ;
3S0

; H. /•. Wycombe, L. K. J

(nldart r. Glaclstone, 11 f.ast, Q. li. 310; Morgan r. Melm-

(;8;j; Hull Dock Co. r. i-a politan H. Co., L. li. 1 C. 1*.

Marche, 8 B. & C. -)2
; Dudley '.>7 ; Fenwick /'. Kast I^ondoii

Canal Co. r. (Jiazebrook, 1 B.

A Ad. 59 ; Hull Dock Co. v.

lirowne, 2 B. .t Ad. -38; per

ratteson J. in R. v. Cuniber-

w.irth, 4 A. .t E. 741; IMake-

HKue r. (Uitiuorfianshire Canal

^ ,., 1 M. A K. 154 ; Webb v.

Miuichester R. Co., 4 Myl. ct

(- IIG: Stockton and Darling-

K. Co., I.. R. 20 Kq. 544 ;
prr

Cocki)Uin C.J. in Ilipkins r.

Birniinijliain Clas Co., (J II. >^

N. J.'jO ; .\ttorn«'y-(ienfial r.

Fuiness R. Co.. 47 1.. .1. Cli.

77G ; Laud) r N. London H.

Co., L. R. 1 Cli. 522 ;
Clowes

c. Stattbrdshire Potteries, U
R. 8 Cli. 125; Altrincham v.

ion K. Co. i: Barrett, 11 CI. .t Cheshire Lines Committee, 15

K. .y.K) ; Scales r. Pickering, 4 Q. B. D. 597.

1 '.in-;. 448; Parker c. C. W. R.,

7 M. & Gr. 253 ; Everstield v.

A[(i- Sussex R. Co., •"> De Ci. iV

-I •-' •
. Simpson '. S. Stiiftbid-

(b) Per Lord Blackburn in

Wear Comnirs. r. Adamson, 2

.\pp. Cas. 713.

(c) See R. r. York and N.
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to strict construction on the same ground as grant;,

from the Crown, to which they are analogous, are

sul)ject to it. As the latter are construed strictly

against tlie grantee, on the ground that prerogatives,

rights, and emoluments are conferred on the Crown

for great purposes and for the puhlic use, and are

therefore not to he understood as diminished hy any

grant beyond what it takes away hy necessary and

unavoidable construction {a) ; so the Legislature, in

granting away, in effect, the ordinary rights of the

subject, should l)e understood as granting no

more than passes l)y necessary and unavoidable

construction.

The principle of strict construction is less api)li-

cable where the [)owers are conferred on public rei)r»'-

sentative bodies for essc^itiaily public purposes (/<).

Midland R. Co., 22 L. J. Q. B.

41.

((/) I'er Lord Stowell in The

Rebeckali, 1 C. Rob. 230.

(b) Per Wood V.C. in N.

London R. Co. c. Metrop. B. of

Works, Jolins. 405. See also

Tallister r. Gravesend, 9 C. B.

774 ; Galloway v. Loudon

(Mayor of), L. R. 1 IL L. 34;

Quinton r. Bristol (Mayor ufi,

L R. 17 Eq. -324 ; Attormy-

General v. Canilnid','e, L. R. 6

H. L. 303 ; Richmond /•. N.

London R. Co., L. R. 3 Cli.

()79; Lyon r. Fishmongers' Co.,

1 App. Cas. GG2 ; Venours

Case, 2 Ch. D. 522. See p. 447,

sup.



CHAPTER XI.

SECTION I.—SOMK SUBORDINATE PUINCIPLKS—EFFKCT

OF USAGE.

It is said that the hest exposition of a statute or

aiiv other document is that which it lias received

fnim contemporary authority. Optima est legum

interpreH consuetudo(<0. C'ontemporanea expositio

est opthna et fortissima in lef,'e (/'). ^Vllel•e this has

been given by enactment or judicial decision, it is of

course to be accepted as conclusive (c). But further,

the meaning publicly given by contemporary, or long

professional usage, is presumed to be the true one,

.nen when the language has etymologically or

popularly a (htterent meaning. It is obvious that

tlu' language of a statute nmst be unih'rstood in the

sense in which it was understood when it was

passed (d) ; and those who hved at or near the time

when it was passed, may reasonably be supposed to

lie l)etter ac(piainted than their descendants with the

(0) Dig. i. 3, 37. 3 Binfr N. C. 606 ;
per Parke

(/>) 2 Inst. 11. B. in Doe v. Owens, 10 M. &

((•) See ex. gr., per HuUock W. 521 ; Curlewis v. Morning-

!'. in Hooth i: Ibbotson, 1 Yo. ton, 7 E. & B. 2H3.

.V .1. 8(10 ; per Tindal C..T. in (d) Sup., p. H.^.

I'>iink of England c. Anderson,

Si
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ciicumstances to which it had relation, as well as

with the sense then attached to legislative exi»ivs-

sions(f/); moreover, the lon<f acquiescence of the

Lef,Mslature in the inter) )retation put upon its enact-

ment by notorious practice, may, perhai)s. he

regarded as some sanction and approval of it (//). It

often becomes, therefore, material to inquire what

has been done under an Act ; this being of more or

less cogency, according to circumstances, for detei-

mining the meaning given by contemporaneous

exi)osition (<•).

It has been sometimes said, indeed, that usage is

only the inter[)reter of an obscure law, but cannot

(a) Co. Litt. 8b. ; 2 Inst. 18,

2H-2 ; Bac. Ab. Stat. (I.)
'>

; 2

Hawk. c. 9, s. 3 ; Sbeppaid v.

Gosnold.Vaugb. IGi); jyer Lord

Mansfield in K. r. Varlo, 1

Cowp. 250 ;
per Lord Kenyon

in Leigh c. Kent, 3 T. R. 3G4,

Blankley v. Winstanley, Id.

286, and E. r. Scot, Id. 604 ;

per Buller J. in R. v. Wall is, 5

T. R. 380; per Lord Eilen-

liorough in Kitchen c. Bartsch,

7 East, 53 ; per Best CJ. in

Stewart r. Lawton, 1 Bing.

377 ; j)er Lord Hardwicke in

Attorney-General c. Parker, 3

Atk. 576 ;
jier Lord Eldoii in

.\ttornev-General v. Forster, 10

Ves. 338; per Parke B. in Jewi-

son V. Dyson, 9 M. & W. 5.")(),

and Clift r. Schwabe, 3 C. H.

469 ; R. c. Mashiter, 6 A. .V E.

153; E. r. Davie, Id. 371;

Newcastle r. Attorney-Geiiend

12 CI. i'L- F. 419 ; Smith c. Limlo,

4 C. B. N. S. 395 ; R. v. IK r-

ford, 3 E. & E. 115 ; Attorney-

General V. Jones, 2 H. & C.

347; :Mar8hall r. Bj). of Exct.r,

13 C. B. N. S. S2(): Montm-e

Peerage, 1 Macq. H. L. 401,

(b) See pel' .lames L.-l. in

The Anna, 1 P. D. 253.

(c) R. V. Canterbnry (Ai)|).

of)^ 11 Q. B. 581, ;;.•/ Cwlv-

ridge J.
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control the language of a plain one ;
and that if it

has put a wrong meanmg on unambiguous language,

it is rather an oppression of those concerned than

an exposition of the Act, and must be corrected (.«)•

It mav, indeed, well be the ruhN as Lord Eldon laid

it down in a case of a breach of trust of charity

propertv, that if the enjoyment of property had been

clearly a continued breach for even two centuries,

of a trust created by a deed or will, it would be just

and right to disturb it (/>). But it seems ditlerent

^vhere the Legislature has stood by and sanctioned

l,y its uninterposition the construction put upon its

own language by long and notorious usage ;
and the

moposition above stated c(>rtainly falls short of the

full effect which has been often given to usage.

\uthorities are not wanting to show that where

the usage has been of an authoritative and public

character, its interpretation has materially modilied

the meaning of apparently une»piivocal language.

Thus le statute 1 Westm. c. 10, for instance,

which enacts that coroners shall be chosen of the

most legal and wise knights, has been understood

to admit of the election of coroners who are not

UO Shoppard .. (iosnoia, .. Il.nhvi.ke, 1 H. ^ N.o3.and

Y.u^h. 170; an.! p.r Lonl i.> I'ochin .. l)u,>combe, Id.

P.ioui'hani in Dunhai- r. Kov- So*;. _

1 1 -i ('\ < F irA- iwr {!>) ^V;- Lord Eldon in At-

(Wo.. .1. in R. r. Ho-', I T. R. tov.iey-Gen.ral r. Bristol, .

7-iS ; i>cr Pollock C.l?. in (1 wyn -1 ac. \ W. :i-i 1
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kni<^hts, if thev jmssessod land enough to qualify

thiMii for knighthood (<<) ; though in one ease a

merchant ai)iK'ars to have heen removed from ii

coronership for that he was communis mereaton/^ .

So, a i)ower given hy the G Hen. VIII. c. (5, to the

judges of the Queen's Bench, to issue a writ of

procedendo, was held, from the course of practice, to

he exercisahle hy a single judge at chamhers (< ).

Although the 81 Eliz. c. 5, which limited the time

for hringing actions on penal statutes to two yeais.

when the action was hrought for the Queen, and to

one year, when hrought as well for the Queen as for

the informer, was silent as to actions hrought for tlie

informer alone ; it was held, partly on the ground of

long professional understanding, that the last-

mentioned actions were limited to one yea'- >.

Though the 15 l{ich. IT. enacted that the Adnn. y

should have no jurisdiction over contracts made in

the hodies of counties, seamen engaging in England

have, nevertheless, always heen admitted to sue for

wages in that Court {>'), where the remedy is easier

and hetter than in the Common Law Courts ; on the

ground, it has heen said ( /), that connnunis error

si

((() F. N. B. 16 1.

(b) 2 lust. ;J2.

U-) R. r. Scaiff, 17 Q. B.

•25S. Sv'e Lei^h c. Kent, -i

T. l\ :ji;2.

(il) Dyer r. Best. F.. R. 1

Ex. 1-.2.

{() Smith V. Tilly, 1 K.li.

712.

(/) Per Lord Holt in Cliiy r.

Siui'fiiive, i S.iik. '.]').
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facit jus ; or rather, as was observed by Lord

Kenyon (^0' "«^ communis error, but uniform and

unbroken usage, facit jus. "Were the hmguage

*' obscure," said Lord Campbell in a celebrated case,

" instead of being clear, we should not be justified in

•' differing from the construction put upon it by con-

•temporaneous and long-continued usage. There

• would be no safety for property or libert> if it could

-be successfully contended that all lawyers and

• statesmen have been mistaken as to the true niean-

•• ing of an old Act of Parliament " (/*)• If ^ve find

an -niforni interpretation of a statute materially

affecting property and perpetually recurring, and

\vhich has been adhered to without interruption, it

would be impossible to introduce the precedent of

disregarding that interpretation (c)

.

Tliis principle of construction would seem to be

iipplicable to an ecclesiastical case of some celebrity.

The rubric of the first prayer book of Edward VI.

(15-40) ordered that clergymen should wear albs and

ropes while administering the Commmiion. The

second prayer book, with the 5 iV Ed. M. c. 1,

prohibited those vestments and substituted sur-

l.lices. These last dresses were again ordered, by the

(,() In R. r. Essex. 4 T. R. P. C. 050.

-,,4 (c) Per Lord Westbury m

(/.jC.orhamr.Bp. of Exeter, . vgan v. Crawsbay, L. H. 5

1 r> Q. B. 73. See also per Cm. H .
F. 304

.

320.

ill Hebbert r. Purchas, E. K. 3
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conjoined effect of the 1 Eliz. c. 2 and tlie advertise-

ments or orders issued in pursuance of it ; and the

former soon disa|)i)eared, the surplice hecomin<^ the

sole officiating vestment until the Restoration. The

ruhric of the jmiyer hook of KUi'i, however, witli the

ia& 14 Car. II. c. 4 (which confirmed the 1 VAh. c.'i).

directed that the vestments used under the hook of

1549 " should he retained and he in us(»"(^() ; hiit

the surylice alone continued to he worn for nearly

two centuries. When the right or duty of wearin<^

the old vestments was asserted, the Privy ("onncil

held that the last ruhric (which has the force of a

statute) did not repeal the Act and advertiseuKMits of

Elizaheth. and must he read as if hoth were inserted

in it (/>). This construction, which was not recoii-

cilalde with the meaning of the words of the ru])ric,

nor, perhaps, in harmony with the ordinary princijdes

of interpretation, was, however, the construction

which had heen })ut u})on it hy long and general

usuage. Any other, indeed, it was remarked, would

have heen o})pressive and unjust, hy suhjecting every

('() Whether through disin-

},'enuousness or nej^hfjence ?

Per Deuii Stiinley in his

Christian Institutions, p. 167.

Semhle, it was done advisedly ;

for the attention of the l)ishops

li.id l)een called to the possi-

hility of a reluin to vestments

as the result of the wordint;

:

Ilehhert v. Puichas, L. ]{. '1

P. C. 643 ; see sup., p. 39.

(b) Ridsdale r. Clifton. -2 R
D. 276; Kelly C.J5. and two

other niend)ers of the Council

dissentinji. See letter to liOiil

Chancellor Cairns hy Chief

Baron Kelly, 1m78, p. 14.

'-list



USAOE. 459

clergyman who had failed to use the garments of the

first book, to heavy penalties {«).

The Court of Queen's Bench was influenced in its

construction of a statute of Anne by the fact that it

was that which had been generally consicbned the

true one for one hundred and sixty years (h). Kven

a very modern I it has received an interpretation

from authoritative usage which could hardly have

been otherwise given to it. The Central Criminal

Court Act, 4 it 5 Will. IV. e. 8(i, which empowers

the judges of that Court, or any " two or more" of

them, to try all offences which might be tried under

a commission of oyer and terminer for London or

Middlesex, was construed to authorise a single judge

to try ; such having been the universal practice of

other superior courts of criminal judicature held

under commissions of oyer and terminer, as well as

the established practice of the Central Criminal

Court for the thirty-six years since the passing of

the Act(r).

When the ([uestion arose whether a person con-

victed at (;ne time of several off«'nces could be

considered, at the time of the adjudication, as " in

•• prison undergoing imprisonment," within the 25th

((() Riclsdiile f. Clifton,

?. D. 30H, iind Hebbert

I'liicluis, (517.

(/>) Cox r. Leifjb, L. B. '.)

(J. IS. 333.

1.) R. r. Leversoii, L. R- ^

2

r.

Q. H. 394. Coinp., bowevci',

Clow r. Hiu-per,3 Ex.1). U».S ;

and see 2><'>' I^ords Blackburn

and Watson in Clyle Navijja-

tion --. Laird, S App. Cas. 6.'>H,
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section of the 11 Ot 12 Vict. e. 43 (which jinthoviM's

the convictinjT justice, in that case, to make the

period of imprisonment for the second offence l)e},nn

from the expiration of that of the tirst), it was

decided in the affirmative, partly, indeed, in con-

formity with the construction put on the analo<,'ons

enactment in the 7 ii' 8 Geo. IV. c. 28, hut partly

also in consecpience of the practice of the judj»es for

forty years (a).

In all these cases, a contrary resolution would, to

use the words of Parker, C.J. (h), have heen an over-

turning of the justice of the nation for years past.

The understanding which is accepted as authoritative

on such questions, however, is not that which has

Ix^en si)eculative merely, or floating in the minds nl

professional men ; it must have heen long acted on

in general practice (c), and puhlicly. A mere general

practice, for instance, which had grown up in a hun

series of years, on the part of the officers of the

Crown, of not using jmtented inventions without

remuneration to the patentee, under the impression

that the Crown was precluded from using them with-

out his license, was held ineffectual to control the tviie

in) E. r. Ciitlmsh, L. R. 2 Wins. 22 i.

Q. B. 379. See also the Duke (e) Per Lord Ellenhoidu^'h

of IJuccleiich r. Metrop. B. of in Isheiwood c. Oldknow, "f M.

Works, L. R. o Ex. 251 ; Mig- •<: S. 39() ; per Lord Cotteiilmin

neault v. Malo, L. R. 4 P. C. in tlie Waterford TVerajje, fl

123. Ci. iV F. 173; per .lames !J.

il>) In R. r. Bewdloy, 1 P. in 7.V Ford, 10 Ch. D. 370.
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constrnctioii or true ntatf of the law ;
which was that

the Ciown was not exchidcd from their use (a).

An universal law cannot receive ditterent interpre-

tations in (liiferent towns (/»). A n.ere local usage

ciinnot he invoked to construe a general enactment,

even for the locality (<). A fortiori is this the case,

when the local custom is manifestly at variance with

the ohject of the Act ; as, for instance, a custom for

departing from the standard of weights and measures,

which the Legislature i)lainly desires to make ohh-

aatorv on all and everywhere «/).

'^

Usage, ancient and modern, if certain, invariahle,

and not unreasonahle, has often heen admitted to

throw light on the construction of old deeds, charters,

and other documents {<).

SKCTION II.—CONSTRUCTION IMPOSED HY STATUTES.

When the Legislature puts a construction on an

Alt, a suhsequent cognate enactment in the same

terms would, prima facie, be understood in the same

sense. Thus, as the 125th section of the I'.ankrupt

Act of (') Cleo. IV., which made void securities given by

{(') See ex. gr. Withnell c

Garthani, (5 T. R. 388 ; Doe v.

Ries, 8 Bing. 181, l>er Tindal

C.J. ; Wadley v. Bayliss, 5

Taunt. 752 ; Beaufort r. Swan-

sta, 3 Ex. 413 ; Bradley r.

Newcastle, 2 E. >t E. 427.

{a) Feather r. R., 6 B. .^ S.

2^7.

(/>) Per Grose J. in R. f.

Hogg, 1 T. R. 728.

(c) R. V. Saltren, Cald. 444.

[,}) Noble c. Duiell, 3 T. R.

•J71.
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a bankinpt to creditors, as a eoiisuleratiou for si<,Miiiij»

the bankrupt's certificate, was stated in the preaiiil>le

of the 5 & () Will. IV. c. 41, to have had the effect

of makin<,' such securities void even in tlie hands of

innocent holders for value, and was modified so as

to make them valid in such hands ; it was considcnd.

when the Act of (ieo. IV. was repealed, and its 12oth

section was re-enacted in its orij^inal terms ii» the

Bankrupt Act of 1H4J), that the renewed enactment

ought to receive the construction which the preamlde

of the 5 iV ('» Will. IV. had put on the earlier one {n).

The expression " taxed cart," in a local Act, was held

to mean a vehicle which had been defined as a taxed

cart by the 43 Geo. III. c. 101 (/>).

Where it is gathered from a later Act, that the

Legislature attached a certain meaning to certain

words in an earlier cognate one, this would be taken

as a legislative declaration of its meaning there (.).

It may be taken for granted that the Legislature

is ac(iuainted with the actual state of the law (</).

Therefore, when the words of an old statute are either

transcribed into, or by reference made part of a new

(a) Goldsmidr. Hampton, 5

C. B. N. S. 94.

(b) Williams r. Lear, L. R.

7 Q. B. 285, overruling Purdy

V. Smith, 1 E. &E. 511. See

(f) R. V. Smith, 4 T. R. 419

;

Morris v. Mellin, 6 B. & C. 454.

{(l) Per Lord Blackburn in

Young V. Leamington (Mayor),

8 App. Cas. 52G ; Exp. Kent

Ward V. Beck, 13 C. B. N. S. C.C, [1891] 1 Q. B. 725.

ms.
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8tfttnte,this is un(U'rHtoo<l to be done with the object

of luloptiiiM any le«?al interpretation which has been

put on them by the ConrtH (o). So, the same words

appearing in a subsequent Act in pari materia, tlie

presumption arises that they are used in the meaning

which had been judicially put on them ; and unless

there \w something to rebut that presumption, tlie

new statute is to be construed as the old one was(/<).

One reason, for instance, for holding that the r>;l4th

section of the Merchant Shipping Act of 1H54, which

limited the liability of shipowners, did not extend

to foreign ships, was that the enactment was taken

from the 53(ieo. III. c. 15W, wliich had received that

construction judicially (-). On similar grounds.

Order XXXI. of the Judicature Act, IHIT), r. 11,

received the same construction as had been given

((/) Per James L.J . in Dalo's Campbell, L. R. o Cli. 700
:

per

Ciise, 6 Q. B. D. 453 ; and in Loid Coleridge C.J. in Bailow

(heaves v. Tofield. U Ch. D. r. Teal, 15 Q. B. D. W5
;
per

571 ; per Mathew J. in Clark Fry L.J. in Avery '•. Wood,

r. Wallond, 52 L. J. Q. B. 322 ; 1
1891 i 3 Ch. 118 ;

and per

Jay i: Johnstone, [1893j 1

Q. B. 25, 189. And see as to

Consolidation Acts supra, p.

89.

ib) Mansell v. R, 8 E. & B.

73 ; per IMackhurn J. in Jones

'. Mersey Dock Co., 11 H. L.

C. 480 ; Exp. Thorne, 3 Ch. D.

4.J7 ; Exp. Aitwater, 5 Ch. D.

27 ; per James L.J. in Exp.

Liiidley L.J. in Colonial Ba'.ik

v. Whinney, 30 Cli. D. 285.

Conip. the remarks of Byles J.

in St. Losky r. Green, 9 C. li.

N. S. 370; acd see ox. gr.

Sturgis c. Darrell, 4 H. & N.

(122, snp., p. 391.

(f) /'(( Turner L.J. in Cope

,-. Dohertv, 27 L. T. Ch. 010
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to the eiulu'V oimctiiu'iit from whicli it was

copied (<»).

Even where the Acts are not in piiri materia, the

meaning notoriously given to expressionH in the

earlier, may he taken to he that in which they aiv

used in the later Act. Thus the Income Tax Act,

1M42, which exempts from char^'c property appliciihle

to " chaiitahle pses," was held to use this expression

in the wide wense given to it in the Statntt- of

Charitahle Uses (4:J Eliz. c. 4) (/»).

But an Act ot Parliament does not alter the law l»y

merely hetraying an erroneous opinion of it (< ), I'oi

instance, the 7 .Fac, I. c. VI, which enacted that shoji

hooks should not he evidence ahove a year hefoiv

action, did not make them evidence within the year;

though the enactment was ohviously passed under

the impression, not im[)rol)ahly contirmed hy the

practice of the Courts in those days, that they were

admissihle in evidence (//). So, an Act of Ed. VI..

continuing till th«' end of next session an Act of

Hen. VIIT.. which was not limited in duration, was.

considered to he idle in that respect, and not to

(a) liustros r. White, 1 Q. (c) See ex. {,n-. per Aslimst

li. D. 423. J- in Dore r. Gray, 2 T. \l

(b) 5 & 6 Vict. c. 35, s. 61

;

3oK ; Exp. Lloyd, 1 Sim. N. S.

Income Tax Commissioners v. 248, per Shadwell V.C.

Pemsel, [1891] A. C. 531;In- ((/) Pitman v. Maddux, '2

land Rev. c. Scott, [1892] 2 Salk. 690. See also Dore (.

Q. B. 152. Ciray, 2 T. R. 358



ERKOK OF FACT Oil I,.\W IN A HTATITK. 4('»5

al)i()gatp it {«). All At-t vvhitli jirovided tlmt no

more than Hixi)encc in the pound shouhl he paid

for appraisement, in cases of distress for rent,

"whether hy one hroker or more," did not alter

tlie earUer Uiw which reipiirrd that f,'oods distrained

for rent shouhl he appraise«l h> two hiokers |/»).

A passage in an Act which showed that tlie liej^is-

lature assumed that a certain kind of i>eer mijiht l)e

hiwfally sohl without a heeiise, rould not i)e treated

as an enactment that siu-ii heer might he so sohl,

wiien the hiw imposed a penalty on every unlicense<l

person who sold any heer (') The 41 i^l 42 Vict,

c. 77, s. 7, which provided that the Puhlic Health

Act of 1875, s. 141), which vests the "streets" of a

town in its local authority, should not he construed

to pass minerals to the local authority, was con-

sidered not to afford the inference that the soil and

freehold of the streets vested in all other respects (*/).

Earlier hankrupt Acts, in making traders having the

jnivilege of Parliament liahle to he made hankrupts,

had expressly provided that they should he exempted

from arrest; hut when the Bankrupt Act of 1H()1

(</) The Prices of Wine, Hou. Q. B. D. 116; Wandsworth

215, Bd. of Works v. United Tele-

(h) Allen r. Flicker, 10 A. & phone Co.. 13 Q. B. D. 904 ;

E. 040.

(() Read v. Storey, 6 H. &

N. 423 ; see 24& 25 Vict, c 21,

s. 3.

((/) Coverdale r. Charlton, 4

I.S.

Rolls r. St. George Sotitlnvark,

14 Ch. D. 78o; Tuninidge

Wells r. Baird, [1896] A. C.

^ ,4. See Brantom r. Griftits,

1 C. P. D. 355, per Brett J.

30
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enacted that all debtors should be liable to bank-

ruptcy, without making any similar provision on

behalf of peers and members of Parliament, it was

held that they were nevertheless protected by the

privilege {<i).

Many enclosure Acts were passed under tlie once

prevalent opinion that the lord of a manor had a

seignorial right of sporting over every part of the

manor ; whereas he had only a right of sporting over

the waste, as incident to the ownership of the land (l>).

When those Acts divested the freehold out of him,

and vested it in the tenants, among whom they

allotted it, but reserved to the lord all the rights of

s])orting which had been enjoyed by himself and

his predecessors, a conflict of opinion arose as to

whether this reservation entitled the lord to the right

of shooting over the enclosures (c).

The 7 it 8 Vict. c. "iO, in reciting that the

Geo. IV. c. 00, which punishes night poaching on

" land, whether open or enclosed," had been evaded

by the destruction of game, not on open and enclosed

hmds as described in that Act, but upon public roads

and paths, and in making provision to meet the

evasion, proceeded on an erroneous view of the law

;

(a) Newcastle v. Morris, L.

li. i H. L. 661.

{It) I'ickerinfi r. Noyes, 4 li.

.\: C. 639.

3 M. & Gr. 139; Ewart c.

Graham, 7 H. L. C. 331;

Sowerby c. Smith, L. R. 9 C.

P. 524; Devonshire (Duke) v.

(c) See Greathead c Morley, O'Connor, 24 Q. B. D. 46H.
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for public roads and paths are " lands " within the

meaning of the earlier Act; and the person who

kills game while standing on them is a trespasser,

not being there in the exercise of the right of way

which alone justified his presence there, but for the

purpose of unlawfully seeking game (^0-

Provisions sometimes found in statutes enacting

imperfectly or for particular cases only that which

was already and more widely the law, have occa-

sionally furnished ground for the contention that

an intention to alter the general law was to be in-

fer 1 from the partial or limited enactment ;
resting

on tne maxim, expressio unius est exclusio alterius.

But that maxim is inapplicable in such cases. The

only inference which a Court can draw from such

superfluous provisions (which generally find a i)lace

in Acts to meet unfounded objections and idle

doubts), is that the Legislature was either ignorant

or unmindful of the real state of the law, or that it

acted under the influence of excessive caution ;
and

if the law be different from what the Legislature

supposed it to be, the implication arising from the

statute, it has been said, cannot operate as a negation

of its existence (/>) ; and any legislation founded on

such a mistake has not the effect of making that law

(<() R. r. Pratt, 4 E. & B.

S60 ; Mayhew v. Wardley, 14

C. B. N. S. 550.

(/)) Per Cur. in Molhvo v.

Court of Wards, L. R. 4 P. C.

419, 437 ; and sec per Cock-

burn C.J. in Slirewsbuiy i'.

Scott, 6 C. B N. S. 1.

30—2
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which the Legislature erroneously assumed to be so.

Thus, when in contending that debts due by cor-

l)orate bodies were subject to foreign attaclnnent in

the Mayor's Court, the express statutory exemptions

of the East India Company and of the Bank of

England were relied ui>on as supplying the inference

that corporate bodies were deemed by the Legislature

to be sui)ject to that process, the judicial answer was

that it was more reasonable to hold that the two

great corporations prevailed on Parliament to prevent

all (juestions as to themselves by direct enactment,

than to hold that Parliament by such special enact-

ment meant to determine the question in all other

cases adversely to corporations («). A local Act

which, in imposing wharfage dues for the mainten-

ance of a harbour on certain articles, expressly

exempted the Crown from liability in respect of

coals imported for the use of royal i)ackets; aiul

the provisions in turnpike Acts (//), which exempted

from toll carriages and horses attending the Queen,

or going or returning from such attendance ; were

not suffered to affect the more extensive exemp-

tions whiih the Crown enjoys by virtue of its

prerogative (f).

(a) Loinlon Joint Stock

Bank v. Mayor of London, 1

C. P. D. 17.

(b) 3 Geo. IV. c. 126, a. 32,

and 4 Geo. IV. c. 95, s. 24.

(c) Weymouth v. Nugent, 6

B. & S. 22 ; Westover v. Per-

kins, 2 E. & E. 57 ; Smithett

r. Blythe. 1 B. & Ad. 50'J.

See p. 236 supra.
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On the Other hand it has been laid down tliat

where a statute confers powers upon a company,

which the company as owner of property coukl have

exercised without statutory power, the powers ex-

pressly siven must be treated either as superfluous,

or as purposely inserted in order to define, that is

limit, the ri^ht conferred, and as implyin«^ a prohi-

bition of the exercise of the more extensive rights

which the company might have by virtue of its

ownership of property, and that it cannot admit of

doubt that the latter is the true mode of regarding

statutory powers conferred on bodies created for

pi^blic purposes, and authorised to accpiire land for

snch purposes (a).

A mere recital in an Act, whether of fact or of law,

is not conclusive, but Courts are at liberty to consider

the fact or the law to be different from the statement

in the recital ; unless, indeed, it be clear that the

Legislature intended that the law should be, or the

fact should be regarded to be {!>), as recited. If, for

instance, a road was stated in an Act to be in a

certain township, or a town to be a corporate borough,

valent in France ; this recital

was relied on as proof of the

conspiracy in the treason trials

of 1794, per Eyre C.J. in ad-

dressing the Grand Jury in

Hardy's Case, 2-4 State Trials

200.

(a) London Assoc, of Ship-

owners V. London & Indian

Docks, [1892J 3 Ch. 242.

(i) The 34 Geo. III. c. 54,

reciting that a conspiracy had

been formed for subverting the

laws and constitution, and for

introducing the anarchy pre-



470 INTERPRETATION OF STATUTES.

the statement, though some evidence of tlie fatt

alleged, would be open to eontradictiou (n). The

30 & 37 Vict. c. GO, s. 3, would hardly, by merely

reciti !g that "an accessory after the fact" is ' by

" English law liable to be punished as if he were the

" principal offender," ])e understood as making so

important a change of the law.

In all these cases, no inference necessarily arose

that the Legislature intended to alter the law, and to

make it as it was alleged to be. A different effect,

however, would be given to an Act which showed,

whether by recital or enactment, that it intended to

effect a change. If the mistake is manifested in

words competent to make the law in future, there

is no principle which can deny them this effect (M.

Such was the effect of the 4 & 5 Vict. c. 48, whicii

enacted that municipal corporations should be rate-

able in respect of their property, as though it were

not corporate property ; but that such i)roperty, when

lying wholly within a borough the poor of which

we -e relieved by one entire poor rate, should con-

tinue exempt from rateability " as if the Act had not

" passed," When the Act was passed, the general

opinion was that such property was exempt ; but

later decisions settled that it was not. It was held

(rt) R. V. Haughton, 1 E. & (b) Per Cur. in P. M. Genl.

\',. 501, and R. v. Greene, 6 A. r. Early, 12 Wheat. U^.

& E. 548.
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that the above enactment exempted them, notwith-

standing' tlie tinal words, which were considered as

not conveying a different intention (<()• One ground

on which the Exchecjuer Chamber hekl that the

attesting words, " on the true faith of a Christian,"

of the abjuration oath were essential parts of the

oath, was that ParUament had put that construction

on them, when allowing the Jews, a few years after

enacting the oath, to omit those words when the

oath was tendered to them ex officio (/<).

A statute of the United States enacted that the

district court should, in certain cases, have concurrent

jurisdiction with the state and circuit courts, as if

(contrary to the fact) the district court had not

already, and the circuit court had, jurisdiction.

But though the language plainly iiulicated only the

opinion that the jurisdiction existed in the circuit

court, and not an intention to confer it, this effect

was nevertheless given to the Act, to prevent its

being inoperative, and to carry out what was the

obvious object of the Act(c). The district court

could not have had concurrent jurisdiction with the

circuit court, unl. ss the latter could take cognizance

of the same suits.

(a) R. V. Oldham Corpora-

tion, L. R. 3 Q. B. 474.

(/>) 1 Geo. I. St 2, c. 13, 10

Geo. I. c. 4 ; Salomons r.

Miller, 8 Ex. 778.

(c) P. M. Genl. v. Early, 12

Wheat. 136.
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SECTION III.—CONSTRUCTION OF WORDS IN BONAM

PARTEM—EFFECT OF MULTIPLICITY OF WORDS—
OF VARIATION OF LANGUAGE.

It is said, and in a certain and limited sense truly,

that words must be taken in a lawful and rightful

sense. When an Act, for instance, gave a certain

efficacy to a fine levied of land, it meant only a line

lawfully levied (a). The provision that a judgment

in the Lord Mayor's Court, when removed to the

Superior Court, shall have the same effect as a

judgment of the latter, would not apply to a jutlj,'-

ment which the inferior tribunal had no jurisdiction

to pronounce (h). The landlord's claim to recover

arrears of rent out of goods seized in execution by

the bailiff of a county court, under the County Comt
Act, 1888, depends upon v.hether the seizure was

lawful. If the goods did not belong to the debtor,

and the seizure was consecpiently unlawful, the

claim under the section could not arise (r). A rule

of a building society authorising a director to reim-

burse himself for any loss incurred in executing the

powers given him by the rules, does not apply to

acts ultra vires and beyond the powers the society

(a) Co. Litt. 381b. ; 2 Inst.

590.

(i) Bridge v. Branch, 1 C. P.

D. 633.

(c)51.to2Vict.c.43,s.l60;

Hughes r. Snialhvood, 25 Q.

B. D. 306. Comp, Beard r.

Knight, 8 E. & B, 865; FoulK'tr

V. Taylor, 5 H. .^ N. 202.
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could confer!*/). Ho, am Act whicli reqiiires the

l)ayiuent of mtes as a condition inecedent to the

exercise of the franchise wouhl not he construed as

exchuling from it a i»erson who refused to pay a

rate which was illegal, though so far valid that it

had not heen (quashed or a})})ealed against (A).
'

covenant hy a tenant to pay all parliamentary taxes

is construed to include only such as he may law-

fully pay, hut not the landlord's proi)erty tax, which

it would he illegal for him to engage to pay (<). A

statutory authority to ahate nuisances would not

justify an order to ahate one, when it could not he

obeyed without connnitting a trespass (</).

A highway surveyor, who is re(piired hy the High-

way Act of 1802 to " conform in all resi)ects to the

•' orders of the hoard in the execution of his duties,"

is, like the clergyman who had sworn canonical

obedience to his bishop (r), hound to obey only

lawful orders, which his superior has authority to

(a) Cullerne c. London Bldg.

See, 59 L. J. Q. B. 525.

[b) E. V. Windsor (Mayor

ot), 7 Q B. 908. See also

Bruyeres v. Halcomb, 3 A. .t E.

3«1.

;

(c)^Gaskell v King, 11 East,

105. See Edgeware Highway

Boiird V. Hairow Gas Co.,K R.

lU_g. R. 02 ; Owen o. Body, 5

.\'k E. 28

(<l) Public Health Act, 1875,

38 & 39 Vict. c. 55 ; Mayor of

Scarborough r. Rural Autho-

rity of Scarborough, 1 I'.x. 1).

344 ; l)ut see Parker v. Inge,

17 Q. B. D. 584 ; and Broad-

bent L\ Shepherd, [1901] 2

K. B. 274.

(() Long V. Gray, 1 Moo. N.

S. 411.
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give ; so that he is personally liahle for his act.

if the hoard had no jurisdiction to make the order

u«ider which he did it(<(). The lOOth section of

the Companies Act, 18G2, providing for the winding-

up of companies of more than seven meml)ers not

registered under the Act, applies only to coni[)anies

which may he lawfully formed without registration,

hut not to those which are })rohihited unless

registered (h). But money earned in an unlawful

" vocation " is properly assessed to the income tax (< ).

Where analogous words are used, each may he

presumed to he suscejjtihle of a separate and distinct

meaning ; for the Legislature is not supi)osed to use

words without a meaning (</). But the use of tanto-

logous expressions is not unconnnon in statutes, and

there is no such presumption against fulness, or

even superfluity of expression, in statutes, or other

(a) Mill r. Hawker, L. R. 10

Ex. 92 ; conip. Dews c. Riley,

11 C. B. 434.

(/') lie Padsto*,, etc., Assoc,

20 Ch. D. 137 ; Shaw i: Ben-

son, 11 Q. B. D. 563.

(c) 5 & 6 Vict. c. 35, Sch. D. ;

I'aitridge v. Mallandine, IH Q.

B. D. 276.

((/) See ex. gr. the distinction

hetween " rights " and ** in-

" terests " in the International

Copyright Act (49 & 50 Vict.

c. 33), s. 6 ; Moul v. Groeiiings,

[1H91] 2 Q. B. 443 ; i)etween

moneys paid " under " and

" in respect of " a gaming con-

tract, Tatam v. Reeve, [1S93]

1 Q. B. 44 ; approved in Satleiy

V. Mayer, [1901] 1 K. V.. 11;

and see another example in

Brighton Guardians v. Strand

Guardians, [1891] 2 Q. B. loti.
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written instruments, as amounts to a rule of inter-

pretation, controlling what might otherwise he their

juoper construction (<().

It has heen justly remarked that, when precision

is required, no safer rule can he followed than

always to call the same thing hy the same name (/>).

It is, at all events, reasonahle to presume that the

same meaning is intended for the same expression

in every part of an Act (c). Accordingly, in ascer-

taining the meaning to he attached to a particular

word in a section of an Act, though the proper

course would seem to he to ascertain that meaning

if possihle from a consideration of the st-ction itself

;

yet, if the meaning cannot he so ascertained, then,

on the princiide that, as a general rule, a word is to

be considered as used throughout an Act in the

same sense, other sections nuiy he looked at to fix

the sense in which the word is there used (</).

But the presumption is not of nmch weight. In

the 12 & 13 Vict. c. 96, for instance, which makes

(a) Per Lord Selborne L.C.

in Hough i: Windus, 12 Q. B.

D. 229.

{h) Sir G. C. Lewis, Obs. and

Keas. in Polit., vol. i. p. 91.

(() Courtauld r. Legh, L. R.

4 Ex. 12G, j»(?j- Cleasby B. ; R .f.

Tuui Law Couuiirs., G A. A E.

ti"^, per Lord Denman ; lie

Kirkstall Brewery, o Cli. D.

535. Conip. the judgments of

Cocklmrn CJ. in Smith i'.

Brown, L. R. 6 Q. B. 729, and

ot Baggiilay L.J. in The Fran-

conia, 2 P. D. 174.

(</) Per Jessel M.R. in Spen-

cer V. Metrop. Bd. of \Vork^<,

22 Ch. D. 142.
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any " pei-son " in a British possession charter with

any crime at sea liable to he tried in the colony,

and provides that where the ottence is murder oi

mannlauK'hter of any "person" who dies in the

colony of an injury feloniously infli-ted at sea, the

offence shall he considered as having heen committed

wholly at sea; the word "person" would include

any human heing, when relating to the sufferer, Init

would, as regards the offender, include only those

persons who, on general principles of law, are suhject

to the jurisdiction of our Legislature, and responsilde

for their acts (u). In the enactment which makes it

felony for any one, " being married," to " mari>

again while the former marriage is in force, the

same word has obviously two different meaninj,'s,

necessarily implying the validity of the marriage in

the one case, and as necessarily excluding it in the

other!/;). And though by s. "27 (2) of the Metro-

politan Building Act, 1855, separate sets of chaniheis

in large buildings are to be deemed to be " se})ai!ite

"buildings," and to be separated by proper party-

walls, etc., accordingly, it has been held that they

(a) See U. S. v. Palmer, 3

Wheat. 631 ; and see R. r.

Ijewis, Dears, it B. 182, and

other case:* cited, sup., p. 218

et seq.

(b) R. ('. Allen, L. R. 1 C. C.

367. For another illustration

see I'harmaceutical Soc. v.

riper & Co., [1893] 1 (,). H.

686 (approved in Pharmaceuti-

cal Society v. Armson, [isy4j

2 Q. B. 720), where the word

" article " is said to have tlitli.-

rent meanings in difiureiit parts

of s. 17 of 31 iV: 32 Vict.

c. 121.
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are not separate buildings within tlic nu-aniu},' of

Schedule II., Part I. of the same Act. under which

the district surveyor is cntithMl to diar^'e ai fee

in respect of "every" new "Imihlin-,' " surwyed

bv liini I'M.

Tht' ease of Forth r. Chapman (/<) funiish«>s a

wrll-known instance of a sinj,'le passage in a will

re(rivin«j two different interpretations, according to

the nature of the property to which it was applied :

a devise of freehold and leasehold property to a

l»'rs(.n. with remainder over if he died -without

-issue," heiuK' construed to mean, as ref,'arded the

freehold, failure of issue at any future time, hut as

rejrarded the leasehold, a failure of issue it the

death of the devisee. But this construction, which.

Lord Kenyon(.,) considered hardly illustrativj' of

the saying that lex plus laudatur (juando ratione

prohatur, and which has since heen partially set

aside by the Wills Act(//), was attributable to the

(litferent principles of interpretation adopted bv the

Conuuon Law and Ecclesiastical Courts, under

whose cognizance wills of the two kinds of property

respectively and exclusively fell (»).

(a) 18 Sc 19 Vict. c. 122 ; R. 146.

Moil- V. Williams, [1892] 1 Q.

B. 264.

(/.) IP. Wms. 663 ; Crooke

r. De Vandes, 9 Ves. 203, per

Lord Eidon.

(c) Porter v. Bradley. 3 T.

{(}) 1 & 2 Vict. 0. 26, s. 29 ;

iJc Bence, [1891] 3 Cli. 242.

(e) Feanie, Cont. Rem. 476.

See Wiiigfield v. Win^ 'old, 9

Ch. D. ^'-08, and the cases there

cited.

1
'-m
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So, it seeiiiH to liuve been once thoii^'lit that in

the Act of Anne, which ^jive the loser iit phiv u

ri^lit to recover hy iiction his losses iihove I'll),

when lost at a single sitting', and j,'ave an infornitr

the right to recover them, and treble value besides,

if the loser did not take )»roceedings in time, the

expression " a single sitting " might receive two

different meanings, according as the plaintiff wan

the loser, or an informer : that is, that a sittiiij,'

suspended for dinner should be held single and

continuous when the loser sued, but be broktii

into two sittings when the action was brought In

the informer ; on the ground that in the one case

the act was remedial, and therefore entitled to a

beneficial constr tion, while in the latter it was

penal, and therefore was to be construed strictly (»()•

But umiuestionably the interju'eter is bound, in

general, to disclaim the right to assign different

meanings to the same words on the ground of a

supposed general intention of the Legislature (A).

As the same expression is as a general rule to

be presumed to be used in the same sense through-

out an Act, or a series of cognate Acts, a chan^'e

of language suggests the presumption of change of

intention (<) ; and as has been seen, the change of

(«) Bones v. IJooth, 2 W. Bl. (t) Per Lord Tenterden in

l-22(). R. V. Great Boltc^i, 8 B. & C.

(6) Per Lord Denman in R. 74 ; Ricket t'. Met. R. Co.. L.

V. PoorLawComm., G A. & E. 56. R. 2 H. L. 207.
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liuiK'mi^e in the later of two statutPH on tlie same

subject has often the effect of repeahn^ the earlier

jnovision hy hni>lieation('(). AVheie a Hiiiited iutei-

l.iettttion has heen phiced upon prior Aits of I'arlia-

inent, ami the words of xn anieniHnj,' Act have ht-en

'iihuKed, the inferen

have l)een intentio'

ture(/'). So whe'<

on iiienihers of

before hein^' s\ "H

common infor n • - i.

penalties were mut l .

saying hy wlu)ni, it -v

informer could not su

-ii. the tnlar<,'eiiieiit must

1

1

,1.1.1 1
'

'

• ! i- .III

)f the Let,'isla-

I ents, penalties

,;t' <4 and votin^'

I; ,ecoveral)le hy

' ;; t'jcalin^' Act the

,,•!.• 1». action, witii(»ut

I'cli t .at the ccmnnon

lit oiiiy the Crown (.).

And it has heen held that where section after

section of an Act relating to the winding,' u|) of

companies is limited to winding up hy the Court,

the absence of any such limitation in another sec-

tion which contains provisions as to i)rocedure " if

'•the winding up of a company is not concluded

-within a year after its commencement,'" indicates

•an intention on the part of the Le<,'islatnre that

the latter section shall apply to cases of voluntary

windiufj; up also(</).

la) Sec cases cited supra, Hradlaugh c. ClaikL', 8 .\pp.

l)p.
•236—245. Cas. 304.

(//) Hurlbatt v. Barnett, f//) o3 A 54 Vict. c. 63, s. 15

;

ii^9oj 1 Q. B. 77. Ko Stock it Share Banking A

(< ) 29 & 30 Vict. c. 19, s. 5 ;
.\uction Co., [1894] 1 Ch. 73G.
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'I

Where one section of the Adulteration of Food

Act imposed a penalty for selling, as unadulterated,

articles of food which were adulterated ;
and another

provided that the seller of an article of food who,

knowing that it was mixed with a foreign substance

to increase its bulk or weight, did not declare the

admixture to the purchaser, should be deemed to

have sold an adulterated article ; the former section

would reach a seller who was ignorant of the

adulteration ; since, where knowledge was intended

to be an element in an offence un<ler the Act,

the Legislature had conveyed its intention in express

terms ((0-

Where an Act recited and repealed an earlier one,

which had authorised two justices, "whereof one to

"be of the quorum," to remove any person " likily

"to be" chargeable to the parish, and enacted that

no person should be removed until " actually
'

chargeable, when " two justices " (omitting all men-

tion of either being on the (piorum) might remove

him; it was held that this qualification was not

necessary under the later Act (b).

A man who sends his servants or his dogs on

the land of another, would be, in law, as much

a trespasser as if he had entered on the land

(a) Fitzpatrick v. Kelly, L. Q. B. 494.

B. 8 Q. B. 337. See Pope i-. {b) R. v. Llangian, 4 B. .^ S.

Tearle, L. R. 9 C. P. 499 ,
249, diss. Cockburn CJ.

Roberts c Egerton, L. R. 9
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in person {<.) ; but an Act which imposed a penalty

for committing a trespass " by entering,' or bemj?

upon land, would be construed as Innitmg, by

these superadded words, the trespass to a personal

entrance (/»).
. , « n tv

The 59th section of the Pilot Act, 6 Geo. iV.

c 125 which exempted from compulsory pilotage any

ship whatever which "is" within the limits of the

port to which she belongs, was construed as exemptmg

from compulsory pilotage a London vessel while

within the port of London, though on a voyage froin

Bordeaux ; but she would not have been exempted

under the 379th section of the Merchant Shipping

\ct of 1854, which exempted ships " navigatmg
"

within the limits of the port to which they belong (.)•

In an Act (59 Geo. IIL c. 50) which provided that

no person should acquire a settlement in a parish by

a fortv davs' residence in a tenement rented by him,

unles^ if a house, it was " held," and if land, it was

-occupied" bv him for a year, effect was given to

the two different words as expressing different ideas,

l)v holding that a house need not be " occupied " f(>r

tiie purpose of acquiring a settlement ((/) ;
though, it

(.) Baker r. Berkeley, 3 C. 199. But see Genl. St. Nav.

.t V. 32 ; Dimmock r. Allenby. Co. v. Brit, .t Colo.i. St. Nav.

2 Miirsh. 5H2.

(7^ R. r. Pratt, 4 E. it B.

H(')l) ; and see Read r. Edwards,

17 C. B. N. S. 245.

(r) The Stettin, Br. A Lusli.

!.S.

Co., L. R. 4 Ex. 23R.

{(1) R. r. North Coilinf^ham,

1 B. .t C. r)7S ; R. . Great

Bolton, H 1^. ^'^ C. 71.

31
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Wiis observed, this was probably not really inteinltd

by the Legislature (w).

But just as the presumption that the sanie incau-

ing is intended for the same expression in every i)art

of an Act is, as we have seen, not of much wei<,'ht.

so the presumption of a change of intention from

a change of language, of no great weight in the con-

struction of any documents, seems < ntitled to less

weight in the construction of a .statute than in any

other case ; for the variation is sonietimes to be

accounted for by a mere desire of improving the

graces of style, and of avoiding the repeated use of

the same words (/<), often from the circumstance thai

the Act has been compiled from different source;

and further, from the alterations and additions from

various hands which Acts undergo in their progress

through Parliament. Though the statute is the

language of the three estates of the realm, it s(rms

legitimate, in construing it, to take into considera-

tion that it may have been the production of many

(n) At Best J. in R. c. N.

Collinpham, IB. &. C578. See

other illustrations in Lawrence

r. Kin^', L.R.;iQ.B.345;Exp.

(ioreley, 4 De (i. J. k S. 477 ;

Gale

(b) Per Blacklnirn .1. in Had

ley c. Perks, L. K. 1 Q. li. 444.

and Lord Abinaer in R. r. Frust.

9 C. & P. l'2i) ;
/>')• Liiullfv

L.J. in Brace r. \hm-.m

r. Laurie, 5 B. & C. IM; Colliery Co., FIH'.)! 2 Q.

CorniU r. Hudson, H E. \ B. 705. As to accideni, s.e

429; \Vile> . Crawford. 1 B. pp- 37.S- 380.

cv S. 2o3.

-11)'
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minds ; and that this may better account for the

variety of style and phrnseolo^ry which is found, than

a desire to convey a different nitention. Even where

tlie variation occurs in different statutes the change

is often not indicative of a chan^'e of intention.

Tims there is no difference between a '• stream and

a
•• river

-
in the 24 c^'

2;", Vict, c 109. ss. 27. 28 (a)
;

and "orchnary hi^'^'af,'e
" in an Act. and " personal

••lu^rga^e'' ill a bye-law made under it, have been

cons'trued as meanin<,' the same thiUij (/>). So. tliere

can be no material difference between - suffering'
"

and "knowin^dy suffering'" iiersons to >^ambie in a

,niblic-house (r). To "turn cattle h.os. on a

public thoroni,difave, which is subject to a penalty by

the Police Act. 2 c^' :i Vict, c 47. s. 54. is -ubstan-

tiallv identical with ' leaving cattle ' there - without

••
a keeper," contrary to the Hi^diway Act, 5 &

\Vill. IV. c. 50, s. 74 01) \ and the definition in the

('. & 7 Vict. c. 81), of a hackney carria^'e. as a carriage

])lvin« for hire in " any public i)lace." is identical m

,„;.amn- with the earlier Act T .V 2 AVill. IV. c. 22,

w!ii.-h defnied it as plying' for hire in any "street or

'•Yimi\"i>). It may be (piestioiu'd whether too

„) Kolir r. Whvtp. !.. K. 3 IQ.B. I>. S4.

,, ,, ;„)-,. (d) Slieihoni r. Wells. 3 B.

(/m lliulMon Miaiiind 1^ A- S. 7S4.

(\. \.. U i g. B. -.m. ('-I Skinrer v. Tosher, I. 11.

, <\ (,«,. v. c. r>l ; 35 .1- 7 (.>. 15. 423; an.l .re Cuvtis r.

:!.; ^ ift < 1»4 iio>l,>v r. Davies. I^nl-eiy. L. H. 7 i:x. 3(J1).

:J1 - 2
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much importance has not sometimes been attachttl

to a variation of lanj^uage (</).

An Act which enacted that " it shall and may Iih

"lawful" for a justice to hear a certain class of

cases under 1'50, and that i)enalties above that snni

" shall "
(/') be sued for in the Superior Courts, was

held etjually imperative in both cases, even thou-,'h

the effect was to oust the Jurisdiction of the Superior

Courts in the former (<). So. thoujrh one section of

the 3 (xeo. IV. c. 3i), made a warrant of attorney lo

confess judgment, if not tiled within twenty-oiin

days, -fraudulent and void against the assifrnces
"

in bankruptcy of the debtor, and another made it

"void to all intents and purposes," if the defeas-

ance was not written on the same pai)er as the

warrant, it was held, notwithstanding the dissiiui-

larilv of the language, that the latter section was !iot

more extensive than the former, but made ti it-

warrant of attorney void only as against the

assignees {,!). The 137th section of the Bankrupt

Act ''of 1849, which made judges' orders, given l.y

(a) See ex. gr. R v. Soutli 442. sup., p. 195.

Weald. 5 B & S. 391 ; Exp. (<1) Morris r. Mollin. P.. .t

Jarraan, 4 Ch. D. rt35.

(b) 25 Geo. III. c. 51. See

»'X. gr. Halilane v. Beauclerk, 3

i:x. G5S ; Montague v. Sniitli,

17 Q. li. <')8H. And see sup.,

pp. 3GO-377.

(() Ciifs r. Kni^'ht, 3 T. W.

C. 446 ; Bennett r Daniel, 10

H. >v C. 500, diss. Ilohoya -i.

and Parke J. : and Rolfe 1'. nt

Brvan v. Ctiild. 1 L. M. A P.

437. See also Myers c. Veitrl!.

L K. 4 Q. 15.049, sup., p.
")1

:

R. V. Tone, 1 r>. and .\d. VU.
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consent bv a "trader," null and void to "all

- intents and purposes," unless filed, was held to

have no more extensive meaning than the provision

just cited of the 3 Geo. IV. c. 39. The word

-trader, which is used in the same and the pre-

cHling sections, was held to he confined to traders

vfho afterwards became bankrupt ; though the word

- bankrupt
• was used in all the other sections

relating to the subject. All of them, however, were

j.r.-tV.cHl bv the preamble that they related to

-transactions with the bankrupt "00- ^^'here

under earlier bankruptcy statutes certain voluntary

settlements could be iiv()i4ed by an order for sale by

a trustee in bankruptcy, and were thus voidable only,

the enactment in s. 47 of the Bankruptcy Act, 1883,

that such settlements should l>e "void" as agamst

the trustee was construed as also merely rendering

them voidable ; the object of the Legislature being

conceive.* to i»e unchanged, and the purpose of the

alteration to be merely convenience in drafting (/>).

\ change of language effected by the omission in a

later statute of words which occurre<l in an earlier one

would make no dift'erence in the sense, when the

o.uitted words of the earlier enactment were un-

necessary. Thus, where the first Act, after enacting

(a) Brvan v. Child. 1 L. M. proved by Ct. of Ap. 7?c

^ [, 429," Carters Contract, riHOTJ 1

i'h) 40 .V- 47 Vict. c.M; lie Ch. 776.

]'.!-all, [1H93] 2Q. B. 381. Ap-

«
i
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that in an " indictment" for murder the manner or

means of death need not be stated, superfluously

provided that the term "indictment" should inehidc

•' inquisition " (which it did ex vi termini, without

any such provision (rO), and a subsequent consoHdation

Act repealed and re-enacted the same enactmt'iit,

omitting the unnecessary interpretation clause; it

was held that the word " indictment " was to be rend

in its full and established meaning, and not in the

restricted sense in which the Legislature api)arently

understood it in the earlier statute (/>). So, the

Merchant Shipping Act of 1854, which required,

following an earlier Act, that the transfer of sliij^s

should be registered, but omitted the proviso of the

earher, which declared that a transfer not registered

should not be valid for any purpose whatever, was

construed as making such a transfer void, notwith-

standing the omission of the proviso (c). The

8 tt 9 Vict. c. 106, which, after repealing a simihir

enactment of the preceding session, made certain

leases void when not made by deed, was constn^ed

as leaving the unsealed document valid as an

agreement ; although the repealed Act had an

(a) 2 Hale, 155*; Withipole's

Case, Cro. Cai-. 134. Alitor

" iiiforniation," R. r. Slator, 8

Q. B. D -267. See also Yates

r. E., 14 g. B. D 64H; Altor-

lU'V-General r. Bradhiu';li, 14

Q. B. D. 667.

(/*) R. V. Ingham, 6 B. A S.

2o7.

((•) Liverpool Borough H:uik

r. Turnei-. 2 De (J. K .^ -I- "''i^'.
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express provision to that .'ffect, which the repeahng

one omitted (w).
^ •

, , u.,.

Even where the omitted words were material to the

sense, but might be impHed,the omission would not, in

itself
beconsideredmaterial,ifleadingtoconse(iuences

not likely to be intended. Thus, although the Bank-

ruptcv Act of iHC.y, in making an assignment by a

debtor of all his property an act of bankruptcy, omitted

the words " with intent to defeat or delay Ins

'•creditors- which had been in former Acts, it was

held that no alteration had been made in the law
;

for

these words had been really superfluous and nns-

l,„li„.(/,). A statute which vcpiired witnesses be-

tbreanelection commission to answer self-crinnnating

questions, and indemiiitied them from prosecution for

the offences confessed, if the commissioners certihed

tluitthev had answered the .lUestions, was held not to

differ substantiallvfrom an earlier one, which gave th.>

indemnity onlv when it was certified that the answers

were true. The Court shrank from inferrirg, from the

mere dissimilarity of the terms of the two Acts,

though the omitted words were material, the

((() Bond c. Rosli g, 1 B- '^

S. 371 ; Parker c. Tiiswell, 2

Do (1. .^ J. oo9 ;
per B\ les J.

ill Tidey c. MolUilt, IG C. B.

X. S. -iUS.

(/„ /.'<- Wood, i.. R. 7 Ch.

atJ2. See Horn r. Ion. } B \-

Ad. 7S. See also Exp. Cope-

liind. 2 De (i. M- & G. '.)U.

Comp. ll^e aljsence of the

words -ill good faith" from

section 4'J of the Bankruptcy

Aet. 1S83. 7.VBadh;uu,()l) 1 -T.

35G.
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improbable intention, in tbe later one, to lu-otect a

witness who had answered, indeed, in point of fact,

but had answered falsely or contemptuously [a).

It has, indeed, been said that, generally, statutes in

pari materia ought to receive an uniform construction,

notwithstanding any slight variations of phrase ; the

object and intention being the same (h). And it

has been frecpiently laid down in America, that the

mere change of phraseology is not to be deemed to

alter the law («). It would be difficult, at the present

time, to give countenance to the doubt whether an

Act which made it felony to steal " horses," in the

plural, ai)plied to the stealing of one horse, in conse-

quence of an earlier Act having made it felony to

steal " any horse " in the singular (</). The gen«Miil

language of a statute which repealed one of limited

operation, and re-enacted its i)rovisions in an

amended form, would be construed as equally limited

in operation, unless an intention to extend it

clearly appeared (<-).

(a) R. r. Hulme, L. R. 5 Q.

B. 377. See Duncan v. TindiiU,

13 C. B. 258 ; Hughes v. Morris,

2 De G. M. it G. 349 ; McCal-

mont V. Rankin, Id. 403 ; Ken-

nedy I' Gibson, H Wallace,

4!>8, see sup., p. 379.

(//) Per Cur. in Mm-ray f.

E. I. Co., 5 B. & .\ld. 215, re-

ferring to the Statutes of

Limitations.

,) Sedg. Interp. Stat. 2:U,

42H.

((/) 2 Hale, 365; sup.,p. 3'.K

{() Per Cur. in Brown r.

McLachlan, L. R. 4 P. C. 54.1
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SECTION IV.—ASSOCIATED WORDM UNDERSTOOD IN A

COMMON SENSE.

When two words or expressions are coupled to-

gether, one of which generally inchides the other, it is

obvious that the more general term is used in a mean-

ing exchidins the specific one. Thou^'h the words

"cows," "sheep," and " horses," forexample, standing

alone, comprehend heifers, lamhs, and ponies respec-

tively, they would he understood as excluding them if

the latter words were coupled with them (./). The

woid " land," which in its ordinary legal acceptation

includes huildings standing upon it, is evidently used

as excluding them, when it is coupled with the word

" buildings
"

(h) . If after imposing a rate on houses,

buildings, works, tenements and hereditaments, an Act

exempted " land," this word would he restricted to

land unhurthened with houses, huildings, or works ;

which would otherwise have heen unnecessarilyenume-

rated (c) . In the 43 Eliz. c. 43, which imposed a i)oor

rate on the occupiers of " lands," houses, tithes, and

" coal-mines," the same word was similarly limited in

meaning as not including mines {,!). The mention of

Crayford

1 Q. B.
„) R. ('. Cooke, 2 East, P.

C. t;i6, K. f. Loom, 1 Moo.

C. V. \m.

,/') See ex. gr. Dewhurst r.

Ff'ilden, 7 M. .^ Gr. 182 ;
Peto

' -Vest Ham, 2 E. c^ E. 144.

i, i R. c. Midland R. Co., 4

E. .t H. 9''JH;

V. Rutter, |lH97j

650.

{(1) Lead Smelting Co. r.

Richardson, 3 Burr. 1341; R.

r. Sedgley, 2 B. & Ad. 6o ;
E.

c. Cunningham, 5 East, 478

;
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one kind of mine hIiovvs that tlie Legislature under,

stood tlie word "hind," which in law comprehends all

mines, as not inclndiiif^ any.

In the same way, although the word " person," in

the abstract, includes artificial persons, that is. corixi-

rations («), the Statute of Uses, which enacts that

when a " person " stands seised of tenements to the

use of another " person or hody corporate," the latter

" |)erson or hody " shall be deemed to be seised (>f

them, is understood as using th«' word " person " in

the former part of the sentence as not including a

body corporate. ("onse(piently, the statute does not

apply where the legal seisin is in a corporation (//).

The same construction was given, for the same reason.

to the same word in the Mortmain Act, 9 Geo. II.

c. 36 (r).

It is in this sense that the maxim, occasionally mis-

applied in argument (</), expressio unius est exchisio

alterius, finds its true application.

Morgan r. Crawsliay, L. R. 5

H. L. 304 ; Thurshy v. Brier-

cliffe, [1H941 2 Q. B. 11, [1H95]

A. C. 32.

(a) 2 Inst. 722. See, how-

ever, Weavers' Co. c. Forest, 1

Stra. 124 1 ; Harrison's Case, 1

Leach, 180 ; St. Leonards' v.

FrankHn, 3 C. P. D. 377:

Pharmaceutical Society r. Lon-

don, etc., Supply Assoc, •'3 App.

Cas. 8.57. .\s to foreign cor-

porations, Ingate v. Austrian

Lloyd's, 4 C. B. N. S. 704 ;

Scott r. Royal Wax Co., 1

Q. B. D. 404 ; Royal Mail Co.

c. I^rahani, 2 App. Cas. 381.

{b) Bac. Reading Stat. Uses,

43, 57.

(f) Walker r. Richardson, 2

M. & W. 883.

(d) Sup .p. 467. See Feathei
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When two or more wor'ls. siiseeptil.le of aualo^^ons

meaning, are coupled together, nosciuitur a hocus ;

they are underHtood to he used in their c-o^nate sense.

Thev take, as it were, their colour from each other;

that is. the more general is restricte.l to a sense

analogous to the less general. The expression, for

instance, of " places of public resort," assumes a very

aitterent meaning when coupled with -roads and

-streets." from that which it would have if the ac-

coiupanving expression was -houses" (<0. In au

enactment respecting houses "for public retivsh-

-ment, resort and entertainment." the last word

was understood, not as a theatrical or musical or

other similar i)erformance, hut as something con-

tributing to the enjoyment of the " refresh-

"ment "(//). An Act which exempted -magnates

" and noblemen " from tithes, was held, on this

ground, not to extend to an ecclesiastical magnate,

r. R., 6 B. & S. 257 ;
Eastern

Arcliip. Co. V. R.. 1 E. i<: B.

310, per Cieswell J. ; London

.Joint Stock Bank v. M. of

London, 1 C. P. D. 1. 17.

((») See ex. gr. lie Jones, 7

1a. o8G R. r. Brown, 17 Q.B.

S3:j ; Exp. Freestone. 25 L. J.

M. C. 1-21 ; Davys i: Douglas,

4 H. .t N. IHO; Sewell r.

Taylor, 7 C. B. N. S. 160 ; Case

i. Storey, L. E. 4 Ex. 319;

Skinner v. Usher, L. R. 7 Q. B.

423. See also R. v. Charles-

worth, 2 L. M. &. P. 117;

Wilson c. Halifax, L. R. 3 Ex.

114. Ex parte Kippins, [1HU7]

1 Q. B. 1.

(/») Miiir c. Keay, L. R- 10

g. B. 5'J4. See Taylor c. Oram,

1 H. it C. 370; Howes v. In-

land Revenue Bd., I Ex. D.

3rt5 ; R. r. Tucker. 2 Q. B. D.

417.
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492 INTERPRETATION OF STATUTES.

such as a dean, but to apply only to magnates of a

" noble " kind (n).

In the same way, the 17th section of the Statute

of Frauds, which reciuired that contracts for the sale

of " goods, wares, and merchandise " for A'lO or

upwards, should be in writing, and the Factors Act,

5 & Vict. c. 39 (/>), which protected certain dealings

of agents entrusted with the documents of title of

" goods and merchandise," did not extend to shares

or stock in companies (c), or to the certificates of

them {(I). In each of these cases, the meaninj,' of

the more general word is in a measure derived from,

or at least limited by, the more specific one with

which it is associated. The Bankrupt Act, which

makes a fraudulent "gift, delivery, or transfer" of

property an act of bankruptcy, includes only such

deliveries or transfers as are of the nature of a gift

;

that is, such only as alter the ownership of the

(a) Warden v. Dean of St.

Paul's, 4 r ce, 65.

{b) Now the Sale of Goodc

Act (56 A- 57 Vict. c. 71), s.

4, and the Factors Act, 1889

(52 & 53 Vict. c. 45).

(c) Tempest v. Kilner, 3 C.

B. 249; Bowlhy v. Bell, Id.

284 ; Humble v. Mitchell, 11

A. it E. 205 ; Heseltine v. Sig-

iiers, 1 Ex. 856.

((/) Freeman v. Appleyard,

32 L. J. Ex. 175. But see

Evans v. Davies, [1893] 2 Ch.

216 where shares were held to

be within the words " goods,

" wares, or merchandise " of

R. S. C. 1883, Ord. 50, r. 2.

No reference appears, how-

ever, to have been made to

the principle under considera-

tion, or to the foregoing:

authorities.
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property ; but it does not include a delivery to a

bailee for safe custody (<»)•

In the provision of the Bankruptcy Act, lS(i9,

which authorised the Court to order a bankrupt to

set aside a sum out of his " salary or income
"

towards payment of his debts, the latter word was

held to mean income of the nature of salary, such

as periodical payments under a contract for a

theatrical engagement (/>) ; but would not apply to

wages (c) ; or earnings of a professional man (-/).

The receipt of " parochial relief or other alms,"

which disqualifies for the municipal franchise (;•> cV 6

Will. IV. c. 76, s. 9), is contined to other parochial

alms, and does not include alms received from a

charitable institution {>'). The ordinary marine policy

which insures against arrest of " kings, princes, and

"people," refers, under the last word, not to any

collection of persons, but to the governing power of

a country not included in the other terms with which

it is associated (/).

(«) Cotton V James, Moo. &

Mill. 273 ; Isitt v. Beeston, L.

R. 4 Ex. 159.

(b) 32&33 Vict.c. 71,s. 90;

Exp. Shine, [1892] 1 Q. B.

',22
; Re Graydon, [1896] 1 Q.

15. 417.

((•) Exp. Lloyd, [1891] 2 Q.

H. 231.

{d} Exp. Benwell, 14 Q. B.

D. 301. See iiV> Rogers, 1894]

1 Q. B. 42.5.

{c) R. c. Lichfield, 2 Q. B.

693. See Harrison v. Carter,

2 C. P. D. 26 ; and Cowen v.

Kingston-upon-HuU, [1897]

1 Q. B. 273, and the cases

collected therein.

(/) Nesbitt V. Lushington,

1 T. E. 783. Sec -Inhnson v.
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In the Thrtines Conservancy Act, which, after

empowering the conservators to license the con-

struction of jetties in tlie river, provided that this

shouhl not take away any " right," chiiin, privileije.

franchise, or imniniiity to which the occni)i«'rs of

land on the banks were entitled, the word "right"

was limited bv the associated words to vested rights

of property, and did not include the right of naviga-

tion which the occupiers enjoyed not otherwise than

the pul)lic generally ("). In the 1st section of the

Prescription Act, the expression " any right of

"common" is similarly restricted by the succeed-

ing words, " or other profit or benefit to be tak'^n

" and enjoyed from or upon any land," so as not

to include rights in gross, but only those usual

rights of common and profit a prendre which are

in some way ai)purtenant to the land, and limited to

the wants of a dominant tenement (/*). And in the

2nd section of the same Act, relating to claims In-

custom, prescription or grant, "to any way or other

" easement," the only easements included are those

analogous to a right of way, that is, rights of utility

Uopti, 10 Q. B. D. 432. See

also Davidson v. Burnand, L.

R. 4 C. P. 117 ; Ashbury Car-

riage Co. V. Riche, L. R. 7 H.

L. 053 ; Chartered ^lerc. Bank

V. Wilson, 3 Ex. D. 108;

Woodward r. London c't N.W.

R. Co., Id. 121 ; Williams v.

Ellis, 5 Q. B. D. 175.

(a) 20 &n Vict. c. cxlvii.s.

53 ; Kearns v. Cordwainers'

Co.,6C. B. N. S. 38S.

(h) 2 & 3 Will. IV. c. 71

:

Shuttleworth r. Le Flemiiif;

19 C. B. N. S. 6S7.
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and benefit, and not merely of recreation and amuse-

ment {<i). An Act which made it felony to brrak

and enter into a "dwelling, shop, warehouse, or

"counting-house," would not include a workshop,

but only that kind of shop which had some analogy

with a warehouse ; that is, one for the sale of goods (/.)•

And a statutory prohibition of the conveyance of gun-

powder into a mine except in a " case or canister
"

would prevent the use of a case, such as a lineu ))ag,

wliich is not of the same solid and substantial descrip-

tion as a canister ((•). Debentures of a company are

not "stock or shares" within the Judgments Act {<J),

and the wages of a collier are not within the meaning

of the words " salary or income " of s. 53 of the

Bankruptcy Act, 1883, as they are not " income
"

ejusdem generis with " salary " {<•).

The County C^ourts Act, in making a person sub-

ject to the jurisdiction of the Court of the district

within which he " dwells or carries on his business,"

included under the latter expression not only a per-

sonal carrying on of business, but cases where it was

carried on altogether by an agent (.;). The 24 A:

(a) 2 & 3. Will. IV. c. 71,

Mounsey v. Ismay, 3 H. & C.

4S6. See Webb r. Bird, 10

C. B. N. S. 268; 13 Id. 841.

f6)R.«.Sanders,9C.&P.79.

(c) 35 & 36 Vict. c. 77, s. 23,

sub-8. 2 ; Foster v. Diphwys

Casson Slate Co., 18 Q. B. D.

429:

((/) Sellar r. Jiright »t Co.,

Ltd., [1904] 2 K. B. 446.

(c) 46 & 47 Vict. c. 52, s.

.53, fiub.-s. 2 ; Br. .Tones, [1891]

2 Q. B. 231.

(/) Minor V. London & N
W. K. Co., 26 L. J. C. r. 39

;
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25 Vict. c. 10, 8. 0, which gives tlie Admiralty jiiiis-

dietiou, when the shipowner is not domiciled in Kiig-

laud, over any claim of the owner of goods carried

into any English port, for damage done to them by

the negligence or misconduct of, or for " any bmicli

" of duty or of contract " by the shipowner, master,

or crew, seems confined to breaches of duty or con-

tract having some analogy to what is provided in the

earlier part of the section ; and was therefore held

not to apply to the wrongful refusal of a master to

take a cargo to a port abroad {<i).

On the same prmciple, aii Act which probibits

the " taking or destroying " the spawn of fish would

not include a " taking " of spawn for the purpose

of removing it to another bed ; for the word

" destroying " with which " taking " is associated,

indicates that the taking which is prohibited is

dishonest or mischievous (/>). And in an Act

which made it penal to "take or kill" fish

without the leave of the owners of the fishery,

the same kind of " taking " was similarly held to

have been intended (c). An Act which i)rohil)its

the " having or keeping " gunpowder, does not

apply to a person who "has" gunpowder for a

merely temporary purpose, as a carrier, the kind of

Shiels V. Eait, 7 C. B. 116.

Comp. Re Norris, 5 M. B B. 11.

(a) The Dannebrog, L. R. 4

A. & E. 386.

(6) 3 Jac. I. c. 12 ; Bri.lger

V. Richardson. 2 M. & S. 568.

(c) 22 & 23 Car. II. c, 2.5;

R. V. Mallinson, 2 Burr. 079.
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"having" intended l)y the Act h(>ing exphiined hy

the word " keeping," with which it is associated (/()•

So, where an Act punishes the " having or conveying"

anything suspected of being stoh'U and not satisfac-

torily accounted for, the fornu^r expression is limited

by the latter, and does not, therefore, apply to the

possession of a house (h). An Act which made it

felony to "cast away or destroy" a ship was held

not to apply to a case where a ship was run aground

or stranded upon a rock, but was afterwanls got off

in a condition capable of being refitted (')• This

rule was applied to the construction of the repealed

Act, 1 Vict. c. 85, which made it felony " to shoot,

"cut, stab, or wound ;
" for the latter term was held

to be restricted, by the verbs which preceded it, to

injuries inflicted by an instrument ; and conse(piently

to bite off a finger or a nose, or to burn the face with

vitriol, was not to wound within the meaning of the

Act((/).

One phrase or clause, in the same way, sometimes

materially limits the effect of another with which it

is similarly associated. Thus, an Act which dis-

},uivelled lands "to all intents and purposes," and

(c) De Londo'sCase, 2East,

P. C. 1098.

{,1) R. V. Han-is, 7 C. & P.

446 ; R. r. Stevens, 1 Moo. C.C.

409 ; R. c. Munow, Id. 456

;

Jenning's Case, 2 Lew. 130.

(a) 12 Geo. III. c. 61 ; Bigss

r. Mitchell, 2 B. & S. 523 ; R.

r. Strugnell, L. R. 1 Q. B. 93.

See, however, Shelley v.

]5ethell, 12 Q. B. D. 11.

!/)) 2 & 3 Vict. c. 71; Had-

ley v. Perks, L. R. 1 Q. B. 444.

I.S. 32

'
t

£?

%



\l • '\

hi 'I

408 INTERPRETATION OF STATUTES.

thon wont on to mako them " deseondible as lands

" at common law," was held to disgavel them only

for the purposes of descent (*»). The section of the

Annuity Act, 17 Geo. III. c. 20, which exc('|)ts

from the f,'eneral jn'ovisions of the enactment any

*' voluntary annuity granted without regard to ]>«'iii-

" niary consideration," was construed as using tlic

word " voluntary," not ir its usual legal sense, as

without consideration, hut as without pecuniary

consideration (A).

SECTION V.—GENERIC WORDS FOLLOWING MORE

SPECIFIC.

It is, however, the use of a general word follow-

ing (r) one or more less general ternhs ejusdein

generis, which affords the most frequent illustration

of the rule under consideration. Generi i)er specieiii

derogatur. In the abstract, general words, like all

others, receive their full and natural meaning. If a

right of hunting, shooting, and fishing is granted,

all things generally hunted, shot, and fished are

included (J). The 3 & 4 Will. IV. c. 42, s. 3, which

limits the time for suing " upon any bond or other

(rt) Wiseman v. Cotton, 1

Lev. 79.

(b) Crespigny v. Wittenoom,

4 T. R. 790. See Blake i'.

Attersoll, 2 B. & C. 875 : Evatt

V. Hunt, 2 E. & B. 374.

(c) Not preceding ; see ex.

gr. King v. George, 5 Ch. D.

627.

{(T) .Jeffreys r. Evans, I'J

C. B. N. S. 264.
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«' specialty," coniinvln'iKls under the last expression

^vprv kind of specialty, includinfr u statute {n). In

such cases, the j^eneral principle applies, that the

terms are to receive their plain and ordinary mean-

ing ; and Courts are not at liherty to ini^mse on them

limitations not called for hy the sense, or the objects

or mischief of the enactment (/*).

But the general word which follows particular and

specitic words of the same nature as itself takes its

meaning from them, and is presumed to be restricted

to the same genus as those words (c) : or, in other

words, as comprehending only things of the same

kind as those designated by them ; unless, of course,

there be something to show that a wider sense was

intended.

Thus, the Sunday Act, 29 Car. II. c. 7, which

enacts that "no tradesman, artificer, workman,

" labourer, or other person whatsoever, shall do or

"exercise any labour, business, or work of their

"ordinary callings upon the Lord's Day," has been

held not to include a coach proprietor (//), a farmer («•),

a barber (0» or, no doubt, an attorney 0/) ;
the

.t C. 96.

(f) R. v. Cleworth, 4 B. A S.

927 ; R. r. Silvester, 33 L. J.

M. C. 79 S. C.

if) Palmer f. Snow, [1900]

1 Q. B. 725,

id) Peate v. Dickeii, 1 C. M.

& R. 422.

((/) Cork it Bandon R. Co. r.

Goode, 13 C. B. 836.

(/-) Per Cur. in U. S. r.

Coombs, 12 Peters, 80.

{<;) See perWilles J. in Fon-

wick ('. Schmalz, L. R. 3 C. P.

:m.

{(1) Sandiman v. Breach, 7 B.

32—2
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word *' ptTsoii " lu'in^ eonfmrd to those of ciillin^js

lik«' tlios«' sjiec'ifi«'(l by tlu' proccdint^ words. Fur u

similar rnisoii, tlu* 20 (ico. 11. c. V.K which ('nipowt is

jnstii't's to dctrriniiU' ditlcreiurs hi'twcrn musters

and "servants in husbandry, artificers, iiandicriifts-

*' men." and ))ersons in some other specific employ-

ments, and " all other labourers," does not include

a domestic servant (((), or a nuin employed to take

care of j^oods seized under a writ (/<) ; for thou<,'h in

the abstract they may be '* labourers," their emi»l(iy-

ments have no analo},'y with those sjjecitiefl. It

would include, however, a nuiii who contracted to

work by the piece, not by the day. provided the

relation of master and servant existed (().

The ^letropolitan Building Act of 1855, which

t'utitled a district surveyor *' or other person," to a

month's notice of action for anything done under the

Act, was held, on this principle, not to give that

privilege to every person sued, but to give it only to

(a) Kitchen r. Shaw, 6 A.

& E. 7-29. Comp. Exp. Huphes,

23 L. J. M. C. 138 ; Davies c.

Berwick, 3 E. & E. 549;

Morpan r. London Gen. Omni-

bus Co., 13 Q. B. D. 832. But

see the conchiding observa-

tions of Fry L..T. in Bound v.

Lawrance, [1892] 1 Q. B. 226.

Rpe .also Cook r. North ^Fetrpn.

Tramways Co., 18 Q. B. D.

683.

(h) Braniwell i'. Ponncck. 7

B. it C. o36.

(() Lowther i: Radnor. S

East, 113 ; comp. Lancaster '.

Greaves, 9 B. & C. 628 : Exp.

.Johnson, 7 Dowl. 702; K. r.

Heywood, 1 M. & S. 624. See

also Gordon r. .Jennings, 9 Q.

B. D. 4o.
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persons rjusjU'iu j,'i'ii«'ris with ii distiict smvt'vor ;

tluit is, lmvi!i« iin ofliciiil duty (<0. An Act wliirh

empowers Quiirtrr Sessions to order tlie treasurer of

•• tlie eonnty, ridinj,', division, or place ' to pay costs,

only applies to a "place" ejnsdeni «»'neris with

-county, ridin;^', division," that is a place havinj,' a

separate Court of Quarter Sessi<.ns (/-). And s. 75

of the Larceny Act, iHfil, which makes it a mis-

demeanour for any "hatd<er, merchant, hroker,

••attorney, or other a^ent " to c(mvert to his own

use any valuahle security entrusted to him for any

special puri)ose. do«'s not under the words " or other

-a^'ent
' include any ordin y a«,'ent who nuiy from

time to time he entrusted with valuahle securities,

hut only ])ersons whose occujtation is similar to

those specitically enunu-rated (<). In an Act impos-

ing' a i)enalty on unciualitied persons navigating

-any wherry, lighter, or other craft," lli< hist word

would include only vessels of the ^ le h

wherries and lighters, not steam tugs wliicl

neither passengers nor goods («/). But rli.

1 as

rried

^ame

[u) Williams r. Gokliufi, L. f. De rortu^jal, H)

i{. 1 C. P. 09. Comp. Newton 4S7
;
R. v. Piinet-.

.317 ; R. c. Kane, If

li. 472.

((/) Read r. Ingham, 'II

1).

. KIlis, .J E. it B. llo. And

>te contra DiiffieUl Co. c.

Waterloo Co., 31 Ch. D. 638.

(/') Vagrant Act, 5 Geo. IV.

.•. S3, s. y ; R. c. West Riding

J.-l [I'JOO] 1 Q. B. 291.

(,) 24 & '25 Vict, c. 02 ; R.

889. The words "an > i^

" dral, Collegiate, Chitf. r

" other Schools " in tlie y.

viso at the end of s. 62 ot ii.
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word would iMMUorec'omim'ln'nKiv*' if it liad followtd

*' boats and vessels "
(<>). A )>roliil)ition u;,'iiiM>t

d(>diu-tin}{ from an artiHrcr's wages any part of

them *' for frame rent and standing, or otlier

"charges," would not incluch', under the last word, u

line incurred for breach of agreenuMit (/»).

The 11 (leo. II. c. IJ), which authorises the

distress for rent of "corn, grass, or other product"

growing on the demised lauds, includes oidy pro-

ducts similar to grass and corn ; hut not youn^'

trees, which, tlutugh uncjuestiomibly products of the

land, are of a different character from the pro«lucts

specified by the earlier terms (<). For the saiin'

reason, young trees are not included in the Act

which punishes the stealing of " any jdant, root,

" fruit, or vegetable i)roduction growing in a

'•garden, orchard, nursery-ground, hot-house or

" conservatory "
(</).

An Act which in-ohibited playing or betting in the

streets '* at orwitli any table or instrument of gaming'.

"

would not include, under the last general words.

Charitable Trusts Act, 1853

(IGA: 17 Vict.c. 137), were rimi-

larly construed in lie Stock-

port Ragged etc. Schools.

[189SJ 2Ch. 687.

{<!) Tisdell c. Combe, 7 A. it

E. 7r<s.

Q. B. 383.

(c) Chuit c. Gaskartii. >

Taunt. 431.

(d) R. V. Hodges, 1 Moo.

it M. 341. See Radnoisliiiv

Bd. V. Evans, 3 B. iV: S. 4(H)

:

Smith (. Baiiiham, 1 1^\. D.

(/') Willis c. Thorp, L. R. 10 419.
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lmlf-l»'iK'»' ns«'<l for tossing for mom-y («). A l)y«'-liiw

which imposed ii iH'imlty for ninsiii^ un ohstnution

ill th«i strt'«'t in viirioUH spefiru'd wnys, nil of ii U'ln-

poniry charuftt'r, or otln'k-wisf cjinsiu},' or coniinittinK

'• liny other ohstnution, nuisiinc*', or unnoyiincp in

iinv of the str('(!tH, was held not to iiuludc under

the latter words, any ohstruetion which was not ot a

temporary character (/»).

The enactment which prohibited the establish-

ment, withont licens«s of " the business of a blood

'• boiler, bone boiler, felhnon^'er, slauf^hterer of cattle,

" horses, or aninuils of any description, soap boiler,

'tallow nielter, tripe boiler, or other noxious or

••ortcnsiv*' business, trade, or manufacture," was

lu'ld not to include under the linal {general terms

iuiy employments not connected, as all the specified

trades were, witli animal matter; and so did not

reach brick-making (,), nor a small-i)ox hospital (</).

A tisbin^^ net witli an illej,'ally small mesh is not

iiu
' instrument " witliin the Salmon Fishery Acts,

whicli i)rohibit tbe use of '* any otter lath, or jack,

•• wire or snare, spear, f,'aff, stroke hall, snatch or

(.() Watson c. Martin, 34 H. -^31.

L. .1 . M. C. 50, rectified by 31 (<•) 1 1 A: 1-2 Vict. c. G3, s. 64

:

.V; 32 Vict. c. 52, s. 3 ; Hi^st c.

Molesbmy, L. E. 6 Q. B. 130.

hul see R. V. O'Connor, 15

Con, 3.

{II) \\. c. Dickenson, 7 K. >V

Wanstead Board i: Hill, 13 C.

B. N. S. 479.

{,!) 3S ^ 39 Vict. c. 5.'i ;

Witl'.iii^'ton Ii- B(l. /. Man-
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" other like instrument for the purpose of ciitehiiij,'

" sahiion " {<i).

A hill of sale, l)y the yearly tenant of a (lvvelliii<,'-

house, of all the household goods, furniture, and other

household effects in and ahout the d\vellint;t-hor,sc.

" and all other the personal estate whatsoever," of the

assignor, was held not to pass his term or interest in

the house {]>). So, a will, which, after enumerating^

in a l)e(juest furniture, })late, linen, china, and

pictures, added " all other goods, chattels, and effects

" which shall he in the house " at the time of the

testator's death, did not include a sum of money then

in the house ('). And the rules of an industrial

society, estahlished to carry on the husiness of

general dealers, farmers, and manufacturers, which

])rovided that the profits of the husiness should he

applied either to increase the cajutal, reserve fund,

or husiness of the society, "or to any lawful i)nr-

" pose," and that the remainder, less any grant that

might he made for educational purposes, should

l)e divided among the memhers, have heen held not

to authorise a suhscription to a strike fund, that

not heing a lawful purjjose ejusdem generis with

((/) 24 it 25 Vict. c. 109 ; s. H, (c) Giblis r. Lawrence, .iO

30 .<; 37 Vict. c. 71, s. 18 ; .Tones L ,T. Cli. 170 ; Biidgenum r.

r. Davies, [189H] 1 Q. B. 405. Fitzf,'ei-altl, 50 L. J. Ch. 9 ; hut

(b) Harrison t: Blackburn, see Antlerson i: Anderson,

17 C. n. N. S, 678: comp. [1895] 1 Q. K 749.

Ringer i: Cann, 3 M. i<: W. 343.
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A
inL-veasinj4 the capital, reserve fnnd, ortbusiness of

the society (<0-

An Act which K'ives a vote to tlie occupier of a

'• house, warehouse, countin<J[-house, sho}), or other

•' huihling," inchides, in the hitter term, only ])uil(l-

inf,'s which, like those specitically mentioned, are of

some permanence and utility, and contribute to tlu^

heneticial occupation of the land, increasinj,^ thereby

its value (/*)• The words " tenements and heredita-

•' meiits," which, in their technical sense, embrace

not only every si)ecies of rif,dit connected with land,

such as rents, tithe. ri<,dits of common, sei^norial

rifihts. but also offices, have been confined to habit-

able structures, when coupled with and following?

sncli words as " houses, warehouses, and shops "'
{<).

Wiiere an Act authorised the i)olice to enter any

house or room used for stage i)lays, and imposed a

penalty for keeping any house or other " tenement
"

as an unlicensed theatre ; it was held that the word

"tenement" was contined in meaning to somethnig

of th(^ same character as "house" or " room," and

ill) Wiu-lnutou i: Iludders-

tield Iiuliistnal Socy., [1892]

1 (,). H. 817.

(/') Powell c. Boniston, 18

C. H. N. S. 175 ; and see

(() R. c. Miinclieslei- Water-

woiksCo., 1 B. .^ C. (i-iO ;
East

London Waterworks Co. r.

Mile End, 17 Q. B. -M^. See

iilso Chelsea Waterworks c.

Morish c. Harris, L. R. 1 C. P. Bowley, 17 Q. li. :3o8 ;
Metrop.

V,r> Conip. Hogdson v. Jex, 2 Ry. /•. Fowler, [18'.»3] A. C.

Ch. 1). 122 : Chapman c. Chap- 410 ; R. v. Nevill, 8 Q. B. Vrl.

jiiiui, 4 Id. 800.
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SO (lid not inclndt' ti [wrtablo booth, consistiiifjj of twi^

W}i«,'^'ons joined to<,'t'tlu'r, and ust-d as a theatre 1)\

strolHng players ((().

The 8 it 4 Will. IV. c. 90, s. 8;i, which enacted

that the owners of " houses, building's, and property

" other than land," rateable to the poor, should he

rated at thrice the rate imjiosed on the owners of

land, was held contined to that kind of "• property

" other than land." which was ejusdeni generis with

" houses and l)uildin<^s," and that a railway, a canal.

with its towing-paths, and a dry dock lined with

masonry, which were its accessories, were not coiii-

l)rised in the ex])ression, but were rateable as land (/<).

On the same lu'inciple. the Companies Act of lSCi'2.

which jn-ovides (s. 70) that a company maybe wound

up by the Court of Chancery when the company

l)asses a resolution in favour of that course, or (Idos

not begin business within a year, or its members are

reduced to less than seven, or when the Court thinks

a winding-uj) "just and ecpiitable," empowers the

Court by these last general words to wind uj) only

when it is just and eipiitable on grounds analogous

to those })recedingly stated {<).

Ui) R. r. MidliUKl R. Co., L.

R. 10 Q. B. 389 ; Fredericks r.

Howie, 1 n. iV- C. 3,S1. Conip.

R. r. Midland R. Co., 4 E.ctU.

'J'JS ; Day f. Simpson, ISC. 15.

N'. H. (iSO, su}., \). 17-1.

(I>) R. r. Neatli, L. R.fH,". J!.

707.

((•) Spacknian'sCase, 1 ^IcN.

»t G. 170 ; lie Anjilo-Cirt-fk

Steiun Co., L. E. -2 Kq. i :

Jlc LaiiL'liam RinkCo., -"jCIlD.
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Of course, the restricted nieiiiiiii;^ which primarily

attaches to the j,'eiieral word, in such circumstances,

is rejected wlien there are adecjuate ^'rounds to show

that it was not used in the Hniited order of ichnis to

which its predecessors belong. If it can he seen from

a wider insi)ection of the scope of the legislation that

the general words, notwithstanding that they follow

particular words, are nevertheless to be construed

jrenerally, ettect nnist be given to the intention of the

Legislature as gathered from the larger survey.

Upon this princijde it has been held that, having

regard to the object of s. 82 of the Patents Act, 1H83.

as seen on a consideration of the whole section, and

the law existing at the time of its enactment, in

construing the reference to threats of legal proceed-

ings "by circulars, advertisements, or otherwise,"

which it contains, the words " or otherwise " are not

to he restricted to threats by measures ejusdem

f^eneris with circulars or advertisements, but are to

be regarded as extending the i)revious words, so as

absolutely to prohibit any threats whatever of legal

proceedings by a patentee for the infringement of his

patent, unless they are followed up speedily by an

action [n). And where an inspector of nuisances

was authorised to inspect articles of food deposited

in •• any place " for sale, and a penalty was imposed

609. See under the Apportion- (u) 46 iV: 47 Vict. c. 57:

r,;er:l Act of 1870. lie Cox's ftkmner .<: Co.. ', Sluiw .'t Co..

Trusts, 9 Ch. D. 159. [1«'J3] 1 Ch. 413.

li

J

1
J
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on persons who prevented liini from entering' mi

" slan^'liter-lumse, shop, buihlinfi:. market, or othc

'*
l)hic'e,"' where any carcase was deposited for sale

it was hehl that th" hitter word was not confined t

phices ejusdem ^'eneris with those which preceded it

The earher passa^'e, f,'ivin<,' authority to enter " an

" jdace." obviously required that the same won

should receive an ecpially extensive meaninj^ in tli

subsequent passa^'e (r/). The 103rd section of tli

PubHc Health Act of 1848, which imi)osed a i)enalt

for making any " sewer, drain, privy, cessi)ool. ash

" pit, l)uildin«(, or other work, contrary to the provi

*' sions of the Act," included, under the won
*' buildinj;," not only constructions of a characte

similar to those previously mentioned, but als

dwelling-houses (/>). And where a special Act passes

in 17()7 authorised the owner of a bridge to take

toll on :
" every coach, chariot, berlin, hearse, cliaist

^' chair, cabash, wagon, wain, dray, cart, car, or othe

" carriage whatsoever," the ejusdem generis principl

was not applied, on the ground that the Legislatur

intended every vehicle })assing over the bridge to pa

toll, a bicycle was held to be a " carriage " within tli

Act(<).

(<i) Young r. Grattridge, L. nam«, L, R. 1 C. P. 1;j;j.

1^ 4 Q. B. 166. See also Harris (c) Caniian i: Aljinploi

r. Jenns, 9 C. B. N. S. 152. [1900] 2 Q. B. 60 ; coin]

{!>) Pearson r. Kingston, 3 Plymouth etc. Tranuvays C(

H it C, 921. See Morish c. c. General Tolls Co., 75 L. 'i
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When justices, empowered to i)r«'[)are a standiud

for an equal county rate, were authorised for this

purpose to direct overseers, assessors of rates, and

other persons having' the inanajj;enient of the rates

or vahiations. to make returns of the annual vahu»

of the proi)erty in the parish, and to recpiire *• the

" said overseers, assessors, collectors, and my other

" persons whomsoever," to produce parochial and

other rates and valuations, " and other documents

••
ill their custody or power," the context showed

that the final f^'eneric expression was not contined to

orticial, but extended to private i)ersons (</). So,

where an Act imposed a rate on a variety of tene-

ments and buildings which were enumerated, and on

" other buildings and hereditaments, meadow and

'• pasture excei)ted," the exception appended to the

concluding general words showed tliat the latter were

used in their widest sense, and were not limited in

meaning by the particular terms which preceded

them (/»).

Further, the general i)rincii)le in question applies

only where the si)ecitic words are all of the same

nature. Where they are of different genera, the

meaning of the general word remains unrJfected by

its connection with them. Thus, where an Act

Eop. 467. But see Simpson E. 501.

r. Teigninouth Co., [1903] I (/') R. v- Shrewsbury, 3 B. &

K. B. 405. A'.l. 2in.

(<() E. r. Doubledav, 3 E. it
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iniulc it iH'tial to convey to a prisoner, in order to

facilitate his escape, "any mask, (.-ess, or disjjtuist',

"or any letter, or any other article or tliinff." it

was held that the last ^'eneral terms were to hn

understood in their primary and wide meanin<,'. iiinl

as indndin*,' any article or thing whatsoever which

could in any manner fjicilitate the escape of ji

prisoner, such as a crowl)ar(<»). Here, the several

particular words "dis<juise" and '• letter," exhaiistcd

whole genera ; and the last general words must l^t^

understood, therefore, as referring to other gem riu

The general ohject of the Act, also, sometimes

requires that the final generic word shall not he

restricted in meaning hy its jn-edecessors. Tims,

the 17 Geo. III. c. 56, which, after reciting that

stolen materials used in certain manufactures were

often concealed in the possession of persons who

had received them with guilty knowledge, and that

the discovery and conviction of the offenders was in

consequence difficult, proceeded to authorise justices

to issue search warrants for purloined nuiterials sus-

pected to he concealed " in any dwelling-house, ont-

" house, yard, garden, or other place," was held to

include, under the last word, a warehouse which

was a mile and a half from the dwelling-house (//).

Though such a warehouse would prohably not he

((t) R. V. Payne, L. E. 1 C,

C. 27. See also Shillito v.

Thompson, 1 Q. B. D. 12.

(h) R. v. Etlmundson, 2 E. A

E. 77.
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nsnally eonsiclered as ejusdem generis witli a "dwcll-

" in},'-liouse," coupled with its enumerated dei»enden-

eies, it was reasonable, having regard to the preamble

and the general object of the statute, to think tiuit

the warehouse was within the contemplation of the

Legislature, as it was a very likely [)lace for the con-

cealment against which the enactment was directed;

and a narrower construction would have restricted

the effect, instead of promoting the object of the

Act. The recjuirement of the Municii)al Cori)orations

Act, 5 it () Will. l\. c. 7(», s. 8-2, that voting paners

should be signed by the voter, and state the name

of the " street, lane, or place," in which the [)roperty

was situated in respect of which he claimed to vote,

was considered satisfied by a statement of the parish

where the property lay ; the object of the i)rovision

l)t'iiig. apparently, the identification of the voter {<i).

Several decisions on a recent enactment are

instructive exami)les of the api)lication of the al)ove-

mentioned rules, as to the (>ttect of words of analo-

gous meaning on each other, and of specific words

on the more general one, which closes the enumera-

tion of them ; as well as of their subordination to the

more general principle of gathering the intention

fiom a review of the whole enactment, and giving

effect to its paramount object. The IC & 17 Vict.

c. 110, after reciting that a kind of gaming had

(a) Per Lord Campbell and G E. & B. 363. See Lowthei'

Crompton J. in R. i". Spratley, v. Bentinck, L. E. 19 Eq. 166.

1
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lately spvinif^ np, to the (leinoialisation of impKivi-

(It'iit iH'isons, by opening' places called bettinj^'-hoiiM^

or oftices. enacts, for the better sni)i)ressi(n of tlitiii.

that any person who, bein*,' '* the owner or occuititr

'*of any honse, office, room, or place," should

"open, keep, or use," or " knowinj,'ly permit" it to

be used for the purposes of bettinj^', should be lialilc

to a penalty of 1*50, and to an action for tin- re<-ov(iv

of any deposit made with him in respect of the l«t.

The Exchecpier Chamber held that a man who

habitually resorted to a certain spot under a tree in

Hyde Park, and there made bets, was not the

" occupier" of the place within the meaning of the

Act, as that expression derived a meaning,' from tiic

one with which it was coupled, which implied som.'

le<,'al and exclusive title to the placebo. Again,

where the owners of a racecourse knowingly per-

mitted the public, on the payment of an entrance

fee, to enter an uncovered enclosure adjacent to a

racecourse where race meetings were held, most of

whom went for the purpose of backing horses with

l)ookmakers, who were admitted on the same terms

as the public, and had no special rights in the

enclosure, the House of Lords held that the enclosuic

so used was not " a place opened, kei)t or used for

'* betting with persons resorting thereto " within the

Act (/'). But a temporary wooden structure, erected

(a) Dopgett r. Cattarns, 19 (/') Powell i: Kenipion Enct-

C. B. N. S. 765. course Co., [1899] A. C. 113.
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on a piece of ground rented by the ix-rson who used

it for betting' purposes, thongh unroofed and not

tixed to the soil, was held to be a " place " within

the Act {<i) ; and in another case, a man who carried

on the same business, standing on a stool sheltered

under a large umbrella on which war. printed an

indication of the business, was held to be the

'• occupier of a place " within the Act ; as he had in

fact appropriated it for his proceedings, though he

paid no rent and had no greater right to stand on

the spot than any others of the public who were

admitted (/>). In order that a case may come within

sect. 1 of this Act, it is not necessary that the receii)t

of the money should take place at the house, or

office, or even within the United Kingdom (c).

Analogous to the rules above considered is another,

that when words descrii)tive of the rank of persons

or things are used in a descending order according

to rank, the general words superadded to them do

380 ; Tromans v. Hodkinson,

[1U03] 1 K. B. 30 K. V.

Deaville, Id 468. See also, in

connection with similar enact-

ments, Langrish v. Archer, 10

Q. B. D. 44; Taylor v. Smetten,

11 Q. B. D. 207.

(t) Lennox r. Stoddart,

[1902] 2 K. B. 21.

3fi

(a) Shaw r. Morley, L. R. 3

Ex. 137.

(/() Bows r. Fenwick, L. R. 9

C. P. 339 (approved in Powell

V. Keuipton Racecourse Co.,

[1899] A. C. 143. See similar

ciises, Gallaway v. Maries, 8

Q. B. D. 275 ; Brown r. Patch,

[1899] 1 g. B. 692 ; Bellun v.

Busby & Woods, [1899] 2 Q. B.

I.s.
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not include (though standing alone they would do

so) persons or things of a higher rank or importum-e

than the highest named, if there be any lower species

to which they can ai)ply. In such a cas*^, the

general word is taken not as generic, hut as inthul-

ing only what is lower in the genus than the l<)\v«'>,t

specified. Thus, the 18 Eliz. c. 10, s. i\, which

avoided conveyances hy masters and fellows of

colleges, deans and chapters of cathedrals, parsons,

vicars, and '* others having any spiritual or ecclt'-

"siastical living," does not include bishops (»().

The Statute of Marlbridge, 52 Hen. III. c. 21), also,

which gave a right of action in certain cases to

*' abbots, priors, and other prelates of the Churt li."

did not, according to l^ord Coke, include bishops;

because, among other reasons, the bishop is of a

higher degree than an abbot (h). It may be pre-

sumed that there were prelates of a lower degree

than abi)Ots and priors, otherwise the generic expres-

sion so construed would have been without effect.

To avoid this the rule in question would be rejecttd.

and the general term would receive its full and

natural meaning, and include the higher denomina-

tions (<;). Duties imposed, under the general head

of " metals," upon "copper, brass, pewter, and tin.

((I) The Abp. of Caiiteilniry's (b) 2 Inst. 151, 457, 47S ; J

Case, 2 Rep. 46b ; Copland c. Rep. 46b.

Powell, 1 Biug. a73 ; Cope r. (c) -2 Inst. li(7.

Barl)er, L. R. 7 C. P. .393.
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'and on all other metalH not ennnierattHl," would

not include the higher metals of i*oU\ or silver,

which are connnoiily known as precious metals (r/).

The 22 & 2:i Car. II. c. 25, which empowered the

lords of "manors and other royalties" to grant a

deputation to a gamekeeper, was limited to the lords

of such royalties as are inferior to manors : for if a

rovaltv of a hightr nature had heen meant, it would

have preceded the term " manor "
(/*).

The 2 Westni. c. -47, which prohihited salmon-

tishing from Lady-day to St. Martin's, in " the

" waters of the Humher, Owse, Trent, Done, Arre,

" Derev Wherfe, Nid, Yore, Swale, Tese, Tine,

" P^den, L .d all other waters wherein salmons he

"taken," was considered as inclu>, 'n the tinal

f,'ciienii expression, only rivers infen. to those

enumerated, and therefore as not comprising nohile

ilhid tlumen, the Thames («). It does not appear

vvliether the rivers specified were named in order of

descending importance. An Act which i)unished

cruelty to any "horse, mare, gelding, i lule, ass, ox,

•• eow, heifer, sheep, or other cattle," vas held not

to include a hull (d).

It was, indeed, once thought that in the 14 Geo. II.

c. ('., which made it a capital felony to steal sheep

(a) Casher v. Holmes, 2 B. .t Stevens, 4 T. R. 224, 4.V.).

A,l. 592 ; per Parke B. (f) 2 Inst. 478.

(h) Ailesbury v. Patiison, 1 {d) Exp. Iliii, 3 C. .t r.22.j.

I)(iug. 28. See also Evans r.

;i3—

2

-fi
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or '• otiior cattlo," this luHt pxpression was " nin<lt

*' too looHH " to include any other c-atth' tlum thos,.

already specified, viz., sheep ; hut this extnirif

strictness of construction may he, periiaps, lu^t

attrihuted to tlie excessive severity of the hiw in

(ptestion (^0.

A statute which spoke of indictments hcfoif

justices of the peace and " others having powt-r to

" take indictments," was understood, on the genenil

ground under consideration, as not applying to tlit*

Superior Courts (/>). But tlie 11 A- > Vict. c. 12,

which authorises justices of the peace:.; impure into

indictal)le ottences committed on the hi^h seas or

ahroad, and to hind the witnesses to appear at tlic

next " court of oyer and terminer, or jail delivery, or

" superior court of a County Palatine, or the Quarter

" Sessions," would authorise a justice to hold an

inquiry into an offence committed hy a Colonial

(lovernor in his colonv, which is triable h: the

Queen's Bench. That court was includtui in tiie

words, " court of oyer and terminer " (/•).

(<() 1 Bl. Comni. 88. Comp.

Child r. Hearn, L. R. 9 Ex.

170 : Fletcher r. Sondes, 3

Bing. 580 ; R. r. Paty, 2 \V. Bl.

721 ; Wright r. Pearson, L. R.

4 Q. B. 582

{h} 2 Rep. 461).

(o) R. V. Eyre, L. R. 3 Q. B.

487.
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SKCTION VI.—MEAMN<i OF 80ME PAiniCVLAU

KXPHEHHIONS,

It may Ix* t-onvenient to iiu'ntioii, in contlusion,

the meaning' »" which a few words and exi»resHions

ill frecinent use in statnteH ar.-, in >,'eneral. ujiih-rstood.

Unless th»' contrary intention ai)[)ears, in statutes

imssed after 1H50, words i.n|K)rtinK the nuisculine

jfender inchide females, the singular includes the

jilural, and the plural the singular; the word

"county " means also county of a town or of a city ;

the word "land" includes niessua^?es, tenements, and

hereditaments, houses, and huildin^s of any tenure ;

the words "oath," "swear," and " affidavit, " include

artirmation, declaration, aftirmin^i and declaring, in

the case of persons hy law allowed to declare or

iirtirm, instead of swearing'; and the word "month"

means calendar month (n). But ''six numths " may

sometimes mean the period hetween two feast days,

jis hetween Michaelmas and Lady-day (h). Half a

year consists of one hundred and eit,dity-two, and a

<iuarter of ninety-one days (<).

Expressions of time in an Act of Parliament mean

( unless it is otherwise si)ecitically stated) in Great

r.iitain, Greenwich mean time, and in Ireland,

-i) 52 & 53 Vict. 0. iV-i, ss. 1, C P. D. 260.

:\^ }. (f) Co. Litt. Ib5b ; 6 Kep.

i/-) See MoiKan v. Davies, 3 (ill) ; Cio. Jac. 1G7.

'u it

»5
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Dublin mean time {<i). In the computation of tiiiu',

distinctions have been made by the Courts which

were founded chiefly on considerations of convenieiitt^

and justice. The general rule anciently, seems to

have been that both terms or endings of the })eri()(l

given for doing or suffering something were included
;

but when a penalty or forfeiture was involved in

non-conii)liance with a condition within the givm

time, the time was reckoned by including one and

excluding the other of the terminal days (/>). A

distinction was afterwards made, depending on

whether the point from which the computation was

to be made was an act to which the person against

whom tiie time ran, was privy or not. Thus, if the

time ran " from" when he was arrested, or received

a notice of action, it might justly l)e comjnited as

including the day of that event ; but not so, if it ran

from the death of another person (<•) ; a fact of which

he would not, as in the previous cases, necessarily l)e

cognizant. But it has also been laid down that when

a period of time allowed to a person is included

(u) 43 .<; 44 Vict. c. 9.

(b) De Morgan, Comp. Aim.

cited ill Sir G. C. Lewis' Obs.

and Reas. in Politics, Vol. I.

387n.

(c) Pcj-Sir T. Grant in Lester

r. Garland, 15 Ves. 248 ; per

Parke B. in Ynnnj^ r. Higgon, 6

M. i<:W.53; Newman i;. Hard-

wicke, 3 Nev. ^t P. 36H. In-

surance against accidents for

twelve months " from " Nov.

24th, 1887, covers an accident

occurring on Nov. 24th, 18SS;

South Staffordshire Trannvays

Co. r. The Sickness and .\ci'i-

dent Assurance Assooiati-'i!,

[1891] 1 Q. H. 402.
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between the dates of two acts to be done by another

person, as where it is enacted that no action shall be

brought against a justice until notice of the intention

to bring it has been given to him a month before

the writ is issued, both the terminal days are to be

excluded (n). The notice having been given on the

2Htli of April, the action, it was held, was rightly

brought on the 29tli of May ; what was requisite was

that two days of the same number should not be com-

prised in the computation (/*). An Act which received

the Royal assent on August 9, 1899, gave a company

jjower to take lands, which was to cease after three

years from the passing of the Act. The company

served a notice to treat for the purchase of lands on

August 9, 1902, it was held that the notice was

served in time, it being now a well established rule

that where a particular time is given, from a certain

diite. within which an act is to i)e done, the day of

the date is to be excluded (<).

Atzain, when so numv " clear days '"
{<(), or so many

((/) Per Alderson B. in Younj^

r. Higgon, 6 M. & W. 53. See

Pellew V. Wonfoi-a. 9 B. A C
134 ; Blunt r. Heslop, 3 Nev.

& P. 553 ; R. c. West Riding.

4 B. & Ad. G23 ; Weeks r.

Wiiiy, L. R. 3 Q. B. 312.

(/)) Freeman r. Read, 4 B. it

tS. 174. See also Webb c. Fair-

numur, 3 M. & W. 473 ; R. f.

Price, 8 Moo. P. C. 203 ;
Mi-

gotti r. Colville, 4 C. P. D. 233 ;

lie Southam, 19 Cb. D. 1()9.

((•) Goldsniitbs' Company v.

West Metro. Ry., [1904] 1

K. B. 1.

((/) Lirtin r. Pitcber, 6 .Jur.

537. See Walker r. Crystal

Palace Gas Co., [1891] 2 Q. B.

300.

4
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(lays *• at least " (a) are given to do an act, or •• not

" less than " so many days are to intervene, both the

terminal days are excluded from the computation (//).

In other cases, it would seem, the rule is to exchidc

the tirst and include the last day («•). In order to

satisfy the provision of the Bankruptcy Act, 1890, s. 1,

which enacts that a debtor commits an act of

bankruptcy if execution has been levied by seizure of

his goods and the s' -riff has held them for twenty-

one days—it is necessary that the sheriff should hold

the goods for twenty-one whole days, excluding the

day of seizure (</).

When a statute requires that something shall l)e

done " forthwith," or "immediately," or even " in-

" stantly," it would probably be understood as allow-

ing a reasonable time for doing it (e). An application

to deprive a plaintiff of costs, which must be made

(a) Zouch f. Empsey, 4 B. & 264.

A. 522 ; R. c. Salop, 8 A. & E.

173.

(6) Ec Railway Sleepers Co.,

29 Ch. D. 204; Robinson v.

Watldington, 18 L. J. Q. B.

^oO ; McQueen v. Jackson,

[1903] 2 K. B. 163.

(c) See Chit. Archb. Pr. pp.

1434—5, 14th ed. ; Radcliife t'.

Bartholomew, [1892] 1 Q. B.

101 ; Williams r. Burgess, 12

A. .t E. 635.

Ul) AV North,
I

IS!).-)] 2 Q. B.

(c) See Toms r. Wilson, 4

B. & S. 455; Brighty v. Norton,

3 B. .^ S. 310; Forsdike c.

Stone, L. R. 3 C. P. 607 ;
jwr

Cockburn C.J. in Griffith r.

Taylor, 2 C. P. D. 202 ; Massey

V. Sladen, L. R. 4 Ex. 13 ; K.

V. Aston, 1 L. M. & P. 4;»1.

Comp. Exp. Sillence, 47 L. •!.

Bkcy. 87 ; Gibbs v. Stead, 8 15.

Sc C. 533 ; Tennant v. Bell, i)

Q. B. 684; Lowe c. Fox, 15

Q. B. D. 667.
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'' at the trial," was deemed made in time, when made

an hour after the trial was over, and the judge was

trying another cause {>i).

If the statute reciuire some act to be done periodi-

cally and recurrently once in a certain space of time,

as, for instance, the inspection of the boilers of

steamers once in six months, it would probably be

understood to mean that not more than six months

should elapse between the two acts. It would not be

satisfied by dividing the year into two equal periods,

: nd doing the act once in the beginning of the first,

and once at the end of the second period (/>). An

Act ich imposed a penalty for absence for more

than a certain time in any one year, means not a

calendar year computed from the first of January,

but a year computed back from the day when the

action for the penalty was brought (<).

It used to be laid down as a general rule that

Courts refused to take notice of the fraction of a day,

for the uncertainty, which is always the mother of

c'onfusio.i and contention (d) ; and in civil cases, a

judicial act, such as a judgment, is taken conclusively

to have been done at the first moment of the day U').

(a) Order LXV. ; Kynaston

r. Mackinder, 47 L. J. Q. B.

76. See also Page r. Pearce,

8 M. .^- W. 677. Comp. R v.

lierks, 4 Q. B. I). 469.

(6) Vii-ginia i»i: Maryland St.

Nav. Co. V. U. S., Taney &

Campbell's Maryland Rep.

418,

(t) Cathcait f. Hardy, 2 M.

& S. 534.

(d) Clayton's Case, o Rep.

lb,

(c) Sbelley's Case, 1 R«-p.
^'4
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]iut as regards the acts of parties, including in this

expression acts which, though in form judicial, are

in reality the acts of parties, the Courts do notice

such fractions, whenever it is necessary to deciile

which of two events first happened (a). Thus, they

will notice the hour when a party issued a writ of

summons, or tiled a bill, or delivered a declaration,

or the sheriff seized goods (h). A person who was

keeping a dog at noon without a license would not

escape » m conviction by procuring a license at one

l).m. {('). Where the title of the Crown and of the

subject accrue on the same day, the title of the

Crown is preferred (//).

Sundays are included in computations of time, ex-

cept when the time is limited to twenty-four hours,

in which case the following day is allowed (e). Thus,

where an Act required that a recognizance should he

93b ; Wright v. Mills, 4 11. & lock, 4 Q. B. D. 230 ; Clarke v.

N. 488. See also lie North,

[1895J 2 Q. B. 264.

(a) Per Grove J. in Campbell

V. Strangeways, 3 C. P. D. lOo

;

2>cr Lord Mansfield in Combe v.

Pitt, 3 Burr. 1434
;
^,er Patte-

son J. in Chick c. Smith, 8

Dowl. 337; per Cur. in Ed-

wards c. Reg., y Ex. 628

;

Thomas v. Desangos, 2 B. & A.

586 ; Sadler v. Leigh, 4 Camp.

197; Woodland v. Fuiler, 11

A. & E. 859 ; Tomiinson v. Bul-

Bradlaugh, 8 Q. B. D. 63. See

further, p. 632.

(6) 2 Lev. 141, 176 ; and per

Cur. in Edwards r. Reg., 9 I'.x.

628.

{<•) Campbell v. Strangeways,

3 C. P. D. 107.

(d) Attortiey-General i'. Ca-

pell, 2 Show. 481 ; R. v. Giles.

8 Pri. 293 ; Giles v. Grover, 9

Bing. 128; Edwards v. R.. 9

Ex. 628.

(c) Burn's J.,Tit. lord's Day.
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entered into in two days after notice of appeal, and

the notice was given on a Friday, it was held that

recognizances on the following Monday were too lat«'

;

though Sunday was the last day, and they could

not he entered into then (*0. "Daily" includes

Sundays (/>). Of course, when an Act expressly

excludes Sunday, the days given for doing an act

are working days only (<).

A continuing act, such as trespass or imprisonment,

dates, in the computation of the time allowed for

hringing an action in respect of it, from the day of its

termination (d). So, a hankrupt remaining ahroad

with intent to defeat his creditors commits a fresh

act of bankruptcy every day (e).

(a) Exp. Simpkin, 2 E. & E.

392 ; Peacock r. Reg., 4 C. B.

N. S. 264.

(?)) London C.C. r. S. Metro-

politan Gas Co., [1904] 1 Ch.

7().

(c) Pease r. Norwood, L. R.

4 C. P. 235 ; Exp. Hicks, L. R.

20 Eq. 143.

(d) Massy v. Johnson, 12

East, 67 ; Hardy v. Ryle, 9 B.

A C. 603 ; Collins v. Rose, 5

M. k W. 194 ; Pease v. Chay-

tor, 3 B. & S. 620 ; Whitehouse

!•. Feilowes, 10 C. B. N. S. 765.

A.I to subsidence, see Darley

Main Colliery Co. v. Mitchell,

11 App. Cas. 127 ; Crumble r.

Wallsend Loc. Bd., [1K91] 1

Q. B. 503. See, however,

Wallace r. Blackwell, 3 Drew.

538 ; liggington c. Lichfield,

5 E. A B. 100. As to con-

tinuing nuisance, see cases in

BattishiU c. Reed, 18 C. B. 696,

and Whitehouse v. Fellowes,

10 C. B. N. S. 765. Encroach-

ment, Coggins r. Bennett, 2

C. P. D. 568; Rumball v.

Schmidt, 8 Q. B. D. 603 ; Welsh

V. West Ham (Mayor), [1900]

1 Q. B. 324.

(c) Exp. BuiHiy, I De Gex &

I. 309.

'.'i
:
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Distances were formerly measured by the neiuest

and most usual road or way {«i) ; and this is un-

doubtedly the popular manner of measuring the>»i (/<).

But if the nearest practicable mode of access wen-

adoi)ted, should it be a carriage-way, or a bridle-

path, or a foot))ath ? If the way were by a tidal

river, the distance might vary every hour of the

day {(). Unless a contrary intention appears, dis-

tances will in future be measured in a straight line

on a horizontal i)lane ((/).

In the Interpretation Act, 1889, and every suljse-

quent Act, the expression '• person," unless the

contrary intention a])pears, includes any body ot

persons corporate or unincorporate {»•), and the same

expression includes any body corporate in the con-

struction of any previous enactment relating to

an oft'ence punishable on indictment or sunmiaiy

conviction (/).

In every Act expressions referring to writing',

unless the contrary intention appears, are to be con-

strued as including references to printing, lithograpli\

,

(a) 1 Hawk. 54. Conip. 23

L. J. C. P. 144n.

(b) Per Coleridge J. in Lake

r. Butler, 5 E. & B. 92.

(c) Per Lord Campbell, Id.

See Stokes r. Grissell, 14

C. B. 678 ; Jewel v. Stead,

«; E. & B. 3oO ; R. r. Saffron

Waldon, \) Q. B. 7() : I)uif,'nan

c. Walker, .Johns, 446 ; Mou-

flet V. Cole, L. R. 8 Ex. 3:2

;

Coulbert v. Troke, 1 Q. V>.

D. 1.

{(1) 52 A 53 Vict.

s. 34.

(c) Id. s. 19

(/) Id. s. 2 (1).

(;:5,

m'
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photography, and other modes of representing or

reproducing words in a visible form(f»).

In every Act subsequent to 1866, unless the con-

trary intention appears, the word " parish " means

as regards England and Wales a place for which a

se})arate poor rate is or can be made, or a sejjarate

overseer appointed (h) .

An offence made punishable, in the language of

our old statutes, by "judgment of life or member,"

is thereby made a felony (c) ; but when the judg-

ment is " forfeiture of body and goods," or to l)e at

the King's will for body, lands, and goods, the

offence is a misdemeanour only (//) . When a " second

*• offence " is the subject of distinct punishment, it is

an offence conunitted after conviction of a first [r).

^Yhen a case is made triable, or a penalty recover-

able in "a Court of Record," the Supreme Court of

Judicature alone, but not the Quarter Sessions, is

intended {/). The punishment of " tine and ransom

"

is a single pecuniary penalty (f/), and when to be

imposed " at the King's pleasure," this is to be

done in his Courts and by his justices (/i). When
imprisonment is provided, immediate imprisonment

{a) 52 & o3 Vict, c 63, s. 20. (/) 6 Rep. 19b, 2 Hale.'29

(6) Id. s. 5.

(r) 1 Hawk. 305.

(•:?) Co. Litt. 391 3 Inst. 145.

(e) 2 Inst. 468.

Jenk. Cent. 228.

(g) 1 Inst. 127a.

(h) 1 Hale, 375.



I: 620 INTERPHETATION OF 8TATUTE8.

is generally understood («), and " forfeiture " means

forfeiture to the Crown, except when it is imposed

for wrongful detention or dispossession ; in wiiicli

cases the forfeiture goes to the benefit of the i)aity

wronged (/*).

1 ^

1
m

'I *

i

' 1

I'

(a) 8 Rep. 119b ; comp 11 &

12 Vict. c. 43, s 25.

(b) I Inst. 159a, 11 Rep. GOb.

. i



CHAPTER XII.

SECTION 1.—IMPLIED ENACTMENTS—NECESSARY

INCIDENTS AND CONSEQUENCES.

Passing from the interpretation of tlie language

of statutes, it remains to consider what intentions

are to be attributed to the Legislature, where it has

expressed none, on questions necessarily arising out

of its enactments.

Although, as already stated, the Legislature is

presumed to intend no alteration in the law bey(md

the immediate and si)ecitic puri)oses of the Act, these

are considered as including all the incidents or

consequences strictly resulting from the enactment.

Thus, when the Legislature imposes upon the pro-

moters of a railway or otliov undertaking an obliga-

tion to construct and maintain works, it n<'cessarily

follows that they must bear the cost of construction

and maintenance, unless there be an express or

plainly implied ju'ovision to the contrary (</). An

Ai-t which declared an offence felony would impliedly

j,'ive it all the incidents of felony ; and it would make

it an offence to be an accessory before or after it (/-).

/.() West India Improvement Jamaica, [1894] A. C. 243.

Co. i: Attorney - General . of (/>) 1 Hale, 032, 704 ;
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\s'\\vro an Act (lirt'otH that a lu'w offciico wliicli it

creates shall hv tried hy an inferior Court accordiiijf

to the eonrse of the common law, the inferior Couit

tries it as a Common Law Court, suhject to all tlw

conse(iuences of connnon law proceedini^'s. and suh-

ject therefore to r«'moval by writs of error. halMiis

corpus, and certiorari {o). Wl ere the widow of a

copyholder became entitled to dower by custom.

it was held that she became entitled to all tli»>

incidents of dower, such as, among others, to dam-

ages, under the Statute of Merton, when defoncd

of her dower (/*). "NVhere trustees were appointed hy

statute to perform duties which would, of necessity,

continue without limit of time, it was held that from

the nature of the powers given to them, they wen-

impliedly mai. a corporation («). When a local

authority had statutory powers to "recover" ex-

l)enses, it was thereby also impliedly empowered

not only to sue for them, but to sue in its collective

Coalheaveis' Case, 1 Leach,

66;Gray r. R.,11C1.&F. 427.

(<j) Per Lord Mansfield in

Hartley v. Hooker, 2 Cowp.

524.

{b) 20 Hen. III. ; Shaw v.

Thompson, 4 Rep. 30b.

(c) Exp. Newport Trustees,

16 Sim. 34G ; comp. Williams

c Lords of Admiralty, 11 C. B.

420 ; Rivers v. Adams, 3 Ex.

D. 301. See also Conservators

of River Tone c. Ash, 10 H. .V

C. 349, and .TetTreys /. (iurr.

2 B. it Ad. 833, where incorpo-

ration was implied h'oni tlie

circumstance that there WduM

otherwise he no means of en-

forcing the rights given hy the

statute. Comp. Mayor of Sal-

ford c. Lancashire 0. C, -OQ.

B. D. 3H4.
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designation, jiUIioukIi not incoiponited (n). The

right of shan'hohh'rs to " inspt'ct " and " pernso
"

u register of (U'henture stock, inipliejlly carries with

it the right to take copies. The enactment might

otherwise confer a mere iUnsorv riglit (/»). Tlie

Bankruptcy Acts, in re(piiring a hankrupt to answer

self-criminating (piestions rehitive to his trade and

affairs, made his answers subject to the general rules

i)f the law of evidence, and consecpiently admissible

ill evidence against him, even in criminal jn-o-

ceedings. To hold otherwise would have been, in

effect, to sui)pose that the Legislature, in expressly

changing the law which had hitherto protected him

from answering, intended also to make the further

change, by mere implication, of suspending, pro

tanto, the ordinary rule as regards the admissibility

of self-prejudicing statements (c).

The Judgments Extension Act of 1H('>8, which pro-

vided for the execution, in Scotland and Ireland, of

judgments recovered in England, was considered as

having impliedly abolished the rule of i)rocedure

which required that a plaintiff residing out of the

jurisdiction should give security for costs ; the logical

reason for the rule (which was, that if the verdict

were against the plaintiff, he would not be within

((() Mills V. Scott, L. B. 8

g. 13. 496.

ib) 26 & 27 Vict. c. 118, .-•.

2s
. Mutter r. Eastern i<: Mid-

I.s.

lands Ry., 38 Ch. I). 92.

(c) R, V. Scott, I). & B. 47 ;

lie Sankcy, 25 Q. B. D. 17.
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the reach of the procens of the Court for costn) haviiif,'

heen swept away hy the enactment (*>).

So, the owner or manter of a ship is tacitly reUeved

from liahility for the injuries done hy the ship thronf,'h

the acts or negU'ct of a pilot, where the eniployiutnt

of the latter is compulsory hy law ; the pilot perform-

ing a duty inijjosed hy statute, and heing neither

ap|)ointed hy nor under the control of the owner or

nu.ster (/*).

An Act which simply creates a corporation, im-

pliedly gives it the legal attrihutes of one, ainouK

which is a general power to nuike contracts (f) ; hut no

such attrihutes are implied when the hody is created

a corporation for certain purposes only, as in the case

with railway companies and companies incorporated

under the Limited Liahility Acts of 1H()2 and

1807, which are restricted to the purposes set fortli

in the memorandum of association. Their power of

contracting is similarly restricted (</) ; and a contract

(a) Eaeburn r. Antliews,

L. R. 9 Q. B. 118.

(b) CaiTuthers v. Sydehot-

ham, 4 M. & S. 77 ; Tlie Maria,

1 W. Rob. 95 ; The Agricola, 2

W. Rob. 10 ; Lucey v. Ingram,

6 M. & W. 302; The Clan

Gordon, 7 P. D. 190; conip.

The China, 7 Wallace, 67.

(c) See Ashbury, etc. Co. v.

Riche, L. R. 7 H. I.. G.53.

Broughton v. Manchester

Waterworks, 3 B. & A. 12;

Shears v. Jacob, L. R. 1 C. P.

53, and the cases collected in

S. of Ireland Colliery r. Wardle,

L. R. 3 C. P. 463, 4 Id. 617.

(r/) Id.; and see Hast .\nglian

R. Co. V. Eastern Counties H.

Co., 11 C. B. 775 ; South Yolk-

shire R. Co, V. Great N. E. Co.,

9 Ex. 55.
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entered into beyond its competency could not be

ratified even by the unanimous assent of tlie share-

holders, for this would be an attempt to do what the

Act of Parliament prohibits {<i).

Where un Act provided that Ine costs and expenses

incident to passing it, should be paid by the Metro-

lK)litan Board, but did not state to whom they should

be paid, it was held that they were payable to the

promoters only, and not to a«rents and other persons

en)i)loyed by them {/<).

A private Act which, after annexing a rectory to

the deanery of Windsor, recited that the dean's resi-

dence at the latter place would oblige his fr«'<pient

absence from the rectory, and required him to

appoint a curate to reside there, was deemed to give

him, by implication, an exemption from residence (c).

But this extension of an enactment is contiued to

its strictly necessary incidents or logical conse-

quences. When, for instance, a statute requires

the perforirance of a service, it implies no jjrovision

that the person performing it shall beremunerated ((/).

An Act which empowered justices to ilischarge an

i ,\

ill) Per Lonl Cairns, L. R. 7

H. L. 67-2.

(/<) wyatt V 'i etrop. B. of

Works, 11 C. L J. S. 744.

fc) Wrif^ht r.i-.egge, GTaiiut.

4b.

((/) Per Lord Al)inger in

Jones c. Carmarthen, H M. &

W. G05 ; R. r. Hull, 2 E. & B.

182 ; R. c. Alklay. 7 Id. 799.

See i^l^u Aheslui'. .cOU, 7

Q. B. D. 210.
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apprentice from his ai)i)rentic'eshi[), if i'l-treated liy

his master, wouhl not inferential!; unpoui r rl^umto

order a return of the premium ; f
'

' 'lowever nst it

might he that such a return should ' •' Mia(«f\ aiid con-

venient that it should he ordered hv the tril)uiial

which cancelled the indenture, such a power was not

the logical or necessary incident or result of that

which was expressly conferred (<») . Although the

33 & 34 Vict. c. 93 ahsohed a hushand from

liahility for the antenuptial dehts of his wife, and

made the latter capahle of heing a trader, and " liable

" to he sued for," and her separate property subject

to satisfy, her dehts, "as if she had continued nn-

" married;" a married woman haying sei)arate

property, was not, as a logical consequence of such

liahilities, liable to be made a bankrupt {})). Money

received by the treasurei of a trading club on account

of the club is none the less the property of the mem-

bers as beneficial owners, because the club was

formed in contravention of s. 4 of the Companies

Act, 1862, and has consequently no legal existence

as a company, association, or co-))artnership (« ).

(a) R. r. Vandeleer, 1 Stra. Q. B. D. 249 : lie Goldiing, 22

69 ; East r. Pell. 4 M. & W. 6(55.

(6) Exp. Holland, L. R. 9

Ch. 307 ; Exp. .Tones, 12 Ch.

D. 484. But now she is liable,

45 & 46 Vict. c. 75, s. 1, sub-s.

5. See also Exp. Blanchett, 17

Q. B. D. 303 ; Ho (lardiner, 20

Q. B. D. 87 ; Scott r. IMorley,

20 Q. B. D. 120 ; R. c. Biittle

ton, 12 Q. B. D. 266 ; Stanton

V. Lambert, 39 Ch. D. 62('.

(c) 25 it 26 Vict. c. 89 ; K. v.

Tankard, [1891] 1 Q. B. 548.
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Where a j^as company is re<i[uire(l l)y statute to

supply gas to the public lamps in a town from sun-

rise to sunset ft a fixed annual sum per lamp, the

liurners to consume not less than a certain amount

of f,'as per hour, there is no implied provision that

on failure of the supply on certain days it is only to

he entitled to a smaller sum (n). The Tithe C'om-

nuitation Act, 1880, which authorised a tenant who

paid the tithe rent-charge to deduct the amount

from the rent next due, gave a tenant no implied

right to sue the landlord for the payment, the land-

lord not being liable to pay the tithe (/*). And s. 13

of the Stannaries Act, 1809, which gives power to a

cost-hook mining company to bring an action against

a shareholder for unpaid calls, in the name of their

jmrser, does not conse(piently authorise the purser to

present a bankruptcy petition in his own name on

behalf of the company against a shareholder in respect

of a judgment recovered by him in such action (c).

A County Council incorporated under the Local

Government Act, 1888, is a jmrely statutory ':'\,

and has not the powers of a nninicipal or common

law corporation, and therefore the possession of

((() Richmond Gas Co. c.

Eichmond Corporation, [1893J

1 Q. B. 56.

(h) 6 A 7 Will. IV. c. 71, s.

80; Dawes r. Thomas, [1892]

1 Q. B. 414. As to land tax

see Andrew c. Handcock, 1

Brod. i<: B. .37.

if) lie Nance, [1H1)3] 1 Q. B.

o90. See Guthrie c. Fisk, 3

B. .t C. 178; Sunderland Bd.

i: Frankland, L. R.8Q. B. 18.
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statutory powers to i)iirchase ami work tramways

does nc * empower it to work omnibuses in connection

with the tramways (n).

Where a statute requires a thing to be done, but

does not impose a specific fine for not doing it, it is

not for the Court inferentially to draw the conchision

that a penalty is incurred (/»).

SECTION II.—IMPLIED POWERS AND OBLIOA'i'IOXS.

"Where an Act confers a jurisdiction, it impliedly

grants, also, the power of doing all such acts, or

employing such means, as are essentially necessary

to its execution. Cui jurisdictio data est, ea quoqne

concessa esse videntur, sine quibus jurisdictio expli-

cari non potuit (r). Thus, an Act which empowers

justices to require persons to take an oath as special

constables, or gives them jurisdiction to inquire into

an offence, impliedly empowers them to apprehend

the persons who unlawfully fail to attend before them

for those purposes ; otherwise the jurisdiction could

not be effectually exercised (</). So, where an inferior

Court is empowered to grant an injunction, the

(a) 'A ik 5-2 Vict. c. 41 ; L.

C. C. V. Attorney - General,

[1902] A. C. 165.

(ft) Hammond v. Pnlsford,

[1895] 1 Q. B. 223.

(c) Dig. 2, 1, 2.

((J) Oath before justices, 12

Rep. 131; 2 Hawk. c. 13, s. I");

Bane c. Methuen, 2 Binj,'. ()3.

Comp. R. V. Twyford, 5 A. A

E. 430. See also Hawe '•.

Planner, 1 Saund. 10 ; Bin ton

/•. Henson, 10 M. X" W. lOn
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power Ol punishing; disobedif^nce to it by commit-

ment is impliedly conveyed by the enactment ;
for

the power would be useh^ss if it could not be

enforced (^')- And it is laid down that where a

statute emi)Owers a justice to bind a person over, or

to cause him to do something,', and the person, in

his presence, refuses, the justice has impliedly

authority to commit him to jail till he complies (h).

An Act which authorises the makinj,' of bye-laws

impliedly authorises the annexation of a reasonable

pecuniary penalty for their infringement, recoverable

(in the absence of other provision) by action or

distress (().

The f • ctnient that at the election of poor law

guardians the votes should be taken and returned as

the commissioners should direct, impliedly authorised

the aopointment of a returning officer {<l). An Act

which, after empowering the parishioners to elect an

assistant overseer, provided that this power should

cease where an assistant overseer had been appointed

by the Poor Law Commissioners (who had previously

no power to make such an appointment), and while

their order of appointment remained in force, would

(«) Exp. :Martin, 4 Q. B. D.

212, 491.

{}>) 2 Hawk. c. 16, s. 2.

(c) 5 Rep. 63a ; 2 Kyd,

Corp. 1.56 ; Hall i: Nix-n. L, R.

10 Q. B. 152 ; R. r. Sankey. 3

Q. B. D. 379. See .52 & 53

Vict. c. 63, s. 32.

(d) 4 .^ 5 Will. IV. c. 76, s.

40 ; R. '•. Oldham, 10 Q. B.

700.
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It

.seem to have given the Commissioners tliat jwMer l»y

implication {<(). Where a judgment was recovered in

a county court against its haihtf, a power to appoint

a special hailiff to levy execution in that case was

held to he necessarily incident to the Court (//).

So it was held that when a duty was imposed on a

county, and costs necessarily arose in questioning the

propriety of an act done to enforce that duty—as, for

instance, in disputing the liahility of a fine imposed

on the county for neglect to repair the county jail

—

the justices, who had the superintendence of the

county purse, had impliedly a right to defray such

costs out of it ((•).

In the same way, when powers, privileges, or ))ro-

perty are granted by statute, everything indispensable

to their exercise or enjoyment is impliedly granted

also, as it would be in a grant between private per-

sons. Thus, as by a private grant or reservation of

trees, the power of entering on the land where they

stand, and of cutting them down and carrying them

away, is impliedly given or reserved ; and by the

; S

(«) R. V. Greene, 17 Q. B.

793. See CuUen v. Trimble,

L. R. 7 Q. B. 416, sup., p. 200.

(b) Bellamy r. Hoyle, L. R.

10 Ex. 220.

(c) R. V. Essex, 4 T. R..091,

per Lord Kenyon ; R. v. ^Yhite,

14 Q. B. D. 3.08. See Attornev-

General v. Brecon, 10 Cli.

D. 204. Lcith Council r.

Leith Harbour Commissioners,

[1899] A. C. .508. And see as

to the implied right of a trad-

ing company to boriow,

General Auction Co. r. Sniitis,

^18911 3 Ch. 432.
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iiximt of mines, the power to <li^' them (n)
; so, under

a Parhamentarv autliority to hnihl a hridj^e on a

stranger's hind, the grantee tacitly acipiires the right

of erectir.j, on the hind, the temporary scaffolding

wiiich is essential to the execution of the work {!>)

.

AVhere an express statutory right is given to make

and maintain something requiring support, the statute,

in the ahsence of a controlling context, must he taken

to mean that the right of support shall accomi)any

the right to make and maintain. If the Act does

not provide any means of ohtaining compensation for

the loss occasioned to the landowner hy his having

to leave support, this is a strong argument against

the Legislature having intended to give such right

;

Imt if it contains provisions under which compensa-

tion can be obtained, it needs a strong context to

show that the right of sui)port is not given (').

So, if the Legislature authorises the construction of

a work or the use of a particular thing for a particular

jmrpose, the permission carries with it impliedly an

exemption from responsibility for any damage arising

from the use, without negligence (i.e., the neglect of

some care which one is hound hy law to exercise

^n) Shep. Touclist. 89 ; Roll, proved in Clippen= Oil Co. /•.

.\1). Incidents. A. Edinburgh Trustees, [i;»04]

{/') The Clarence R. Co. r. A. C. 64 ; conip. Ruabon Co.

Tlie G. N. of England R. Co.. r. G. W. R., [1893] 1 Ch. 427 :

13 M. & W. TOf). Bell r. Earl of Dudley, [ISit.'i]

( ) L. A X. \V. R. Co. r. 1 Ch. l><-2.

Evans, [1893] 1 Ch. 16; ap-



538 INTERrRETATION OF STATUTES.

"S

towards somebody (a)
) ; as, for instance, when liav-

stacks are fired l)v locomotive engines plying' on

railways (/»). So trustees and official persons who

are authorised to execute a Wi.^k, sucii as to raise a

road, to lower a hill, or to make a drain, are impliedlv

authorised, if necessary for the due execution of their

task, to prejudice the rights, or injure the proi)erty

of third persons (e). ^Vllere Connnissioners have to

construct works, and nuiy levy rates to i)ay for their

construction, there is an implication, unless it Ite

clearly negatived hy something in the Act to the

contrary, that it is within their power to levy a rate

to provide for a liability incurred through the work

being done negligently by their servants (</). And

(a) Per Boweii L.J. in

Thomas r. Quarterniaine, 18

Q. B. D. at p. 694.

(/)) R. V. Pease, 4 B. & Ad.

30; Yaughan r. Taff Valley R.

Cracknell c. Thetford, L. H. 4

C. P. 029; Geddis r. Haiiii

Com., 3 App. Cas. 430, j-.r

Lord Blackburn ; National

Teleplione Co. r. Baker, :is'.'',

Co., 5H. »<: N. 079 (questioned 2 Ch. 186; Stretton's Derby

by Bramwell L.J. in Powell v.

Fall, Q. B. D. 601); Fre-

mantle v. London & N. W. R.

Co.,10C. B. N. S. 89;Blythr.

Birmingham Waterworks Co.,

11 Ex. 781 ; Dunn v. Birming-

ham Canal Co., L. R. 8 Q. B.

42 ; Hanniiersmith R. Co. r.

Brand. L. R. 4 H. L 171
;

Atlorney-General r. Metrop.

R. Co., [1894^ 1 Q. B. 3S4 :

Bx'ewery Co. c. Mayor of

Derby, [1894] 1 Ch. 431;

Canadian Pac. Rly. Co.

Roy, [1902] A. C. 220.

(f) Per Williams J-, in

Whitehouse c. Fellowes, 10 C.

B. N. S. 780 ; Sutton v. Clarke,

6 Taunt. 29 ; Stainton r. Wool-

rych. 23 Bear. 22o.

(</) Ciallswortliy r. Silhy

Connnissioners, [1892] IQ.B.
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a statute which authorises a Local Authority to employ

a proper nuiiii)er of persons to act as tiremen, im-

pliedly authorises such firemen to preserve order

(luring a tire, and to exclude such persons from the

hurning premises as it may be necessary to exclude,

so as to prevent the inconvenience which would arise

from overcrowding or interference with their work(«/).

But when an Act confers such powers, it also im-

pliedly recpiires that they shall he exercised only for

the purposes for which they were given, and subject

to the conditions which it prescribes, and also with

due skill and diligence, and in a way to i)revent a

needless mischief or injury (/>). A power, for in-

stance, to establish asylums for the sick would not

authorise the establishment of a small-pox hospital in

such a place or circumstances as to he a common

nuisance (*•).

348 ; Gibbs i: Mersey Docks, R. 4 C. P. 279 ;
Geddis v. liann

L. R. 1 H. L. 93 ; Southampton Com., 3 App. Cas. 430. But

see Southwaik Water Co. v.

Wandsworth Board, [1898] 2

Ch. 603.

(c) 30 Vict. c. G, s. 5;

Metrop. Asylum District v.

Hill, 6 App. Cas. 193 ; Cana-

dian Pac. Rly. Co. v. Parke,

[1899] A. C. o35. See also

Rapier r. Lon'ion Tramways

Co., [1893] 2 Ch.588 ; Vernon

c. St. James's Vestry, IG Ch.

1). 449. And comp. L. B. &

Bridfje Co. r. Southampton

Local Board. 8 E. & B. 801.

(a) Carter c. Thomas, [1893]

1 Q. B. 673.

(/-) Jones c. Bird, 5 B. & Aid.

S37 ; Grocers' Co. r. Donne, 3

Hinj;. X. C. 34; Clothier v.

WVbster, 12 C. B. N. S. 790;

Tiower c. Chadwick, 3 Binfj.

X. C. 334 ; Lawrence r. G. N.

R. Co., IGQ. B. G4;i; Collins

r. Middle Level Connnrs., L.
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And fi 'tluM*. IIS .1 ^rant of rtsli in a pond docs not

carry with it an anthoritj to dij^ a trench to Irt tlif

water out to take the tisli, since thevcan he taken In

nets or other devices, without doin^ such daniaj^'e (.»);

so, a statute does not ^'ive hy inii)lication any powers

not absohitely essential to the jn-ivile^e or projuitv

granted. An authority to construct a sewer on the

hind of another, for instance, wouhl not carry with

it the right to hiteral sui)i)ort from the hmd. if it

was possible to construct an adecpiate sewer inde-

jiendent of such support (/»). An Act of Parliament

does not, by authorising persons to repair and cleanse

a navigable river, impliedly authorise them to dig. in

the bed of the river, the soil of which is vested in tlie

owner of a several fishery, a canal or passage to a new

wharf, for the convenience of their barges, to the

prejudice of the fishery {r). Authority given to make

a railway for the passage of wagtions, engines and

other carriages, does not impliedly give power to nse

locomotives on it ; as other means of traction mav

be employed. Therefore, if injury arises from the nse

of a locomotive, under such circumstances, the general

rule of law implies, that a personwho uses a dangenms

^'l

S. C. R. V. Truman, 11 App.

Cas. 45 and Joi'deson r. Button

etc. Gas Co., [1899] 2 Ch. 217.

(a) Finch's Disc, on Law,

63 : Gearns r. Baker, L. R. 10

Ch. 3-);:>.

(b) Metrop. Board c.Metiop.

Railway Co., L. R. 4 C. R W.
See Roderick v. Aston Local

Board, o Ch. D. 328.

(() Partlieriche i: Mason. 2

Chit. fio8.
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thing is liable to an action for any injury whicli h.'

does by it (*'). Ordinary railway, f^m^. «ni<^ niinin«,'

coiiipanieH, on this principle, have no implied power

to draw, accept, or indorse bills or notes ; for this is

not essential to their business {b). So. it has been

held that a Colonial legislative body has, impliedly

granted to it by the Act or charter wiiich constitutes

it. the power of removing and keeping excluded from

the chamber where it carries on its deliberations, all

persons who interrupt its proceedings ; for such a

power is absolutely indisi)ensable for the proper

exercise of its functions. But a power of punishing

such offenders for their contempt of its authority is

not necessary for this purpose, and so is not granted

by implication (<).

If land is vested by Act of Parliament in persons

for public purposes, a power of conveying away any

part of it would not be impliedly granted (</). So,

(a) Jones r. Festiniog R. Co..

L. R. 3 Q. B. 733 ; R. v. Brad-

ford Navigation, 6 B. & S. 631

;

Powell V. Fall, 5 Q. B. D. 597 ;

(las Light and Coke Co. c. St.

Mary Abbott's, 15 Q. B. D. 1.

See Fletcher r. Rylands, L. R.

3 H. L. 330.

{b) Bateman r. Mid Wales

R. Co., L. R. 1 C. P. 499, and

the cases collected there.

(c) Keillv r. Cai-son, 4 Moo.

P.C. 163 ; Fenton v. Hampton,

11 Id. 347 ; Re Brown, 5 B. &

S. 280 ; Doyle v. Falconer, L.

R. 1 P. C. 328. See Spilsbury

c. Micklethwaite, 1 Taunt.

146.

{(]) Wadmore r. Dear, L. R.

7 C. P. 212 ; Tepper v. Nichols,

18 C. B. N. S. 121 ; MuUiner

c. Midland Ry. Co., 11 Ch. D.

611.
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where a statute prohibited bathing on the short

except from bathing machines, which the local

authorities were empowered to license, that jtowt'i

did not entitle a liceii od person to place a bathiiijj

machine on the shore without the consent of the

owner of the shore (n).

The concession of privileges or powers carries with

it, often, implied obligations. For instance, an Act

which gives a power to dig up the soil of street.^

for a particular purpose, such as making a dniiii,

imi)liedly casts on those thus empowered the duty ol

tilling up the ground again, and of restoring the

street to its original condition (/»). If it imposed a

liability on one person to keep in repair a work in

the i)Ossession of another, it would be understooil &^.

impliedly imposing on the latter the obligation of

giving notice of the needed repair to the partv

liable (c).

A public body, authorised to make a bridge or

tow-path and to take tolls for its use, is nnpliedh

bound to keep it in proper repair, as long as it takes

the tolls and invites the public to use the work ; or

at least, to give those whom they invite to use it,

(a) Mace i: Philcox, 15 C. B. v. Flower, 1 C. P. D. 77 ; Mnkin

N. S. 600. V. Watkinson, L. R. 6 Ex. 2o.

(b) Gray r. PuUen, 5 B. & S. See Scaltock v. Harston, 1 C.

^70. P. D. lOG ; Brown c. G. E. R.

(') London & S. \V. R. Co. Co., 2 Q. B. D. 406.
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<lne warning of the <lt'f«'ct which niiik»'.s it unlit for

use ,")•

If statutory authority isj^iven to persons, primarily

for thtir own henetit and profit, rather than for any

advantage which the puhHc may incidentally derive,

such as to cut tiirough a highway and throw a hridg(?

over the cutting, or to suhstitute a new road for the

old one ; the hurden of maintaining the new work

in repair would imjdiedly he cast on tliem, and not

on the county or parish (//). Another duty which

would also be impliedly imi)osed on them by such

an enactment would be that of protecting the public

from any danger attending the use of the new work.

If it was a swing bridge, for instance, they would

l)e bound to take due precautions to prevent persons

from attempting to cross it, while it was open (< ).

If the work was a railway, crossing a highway on a

level, they would be impliedly bound to k*ep the

crossing in a proper state to admit of the use of the

highway by carriages, without damage to them (</).

((j) Winch i\ Conservators

of the Thames, L. R. 9 C. P.

37H ; NichoU c. Allen, 1 B. &

S. 934 ; Forbes r. Lee Cons.

Board, 4 Ex. D. 116.

{h) R. V. Kent, 13 East, 220

;

R. c. Lindsay, 14 East, 317

;

R. r. Kerrison, 3 M. <t S. 526 ;

K. r. Ely, I.Og. li. S27 ; North

Statfordshire R. Co. r. Dale. H

E. & B. 836 ; Leech v. North

Staffordshire R. Co., 29 I,. .L

M. C. lol ; Lancashire A; York-

shire R. Co. V. Bury, 14 App.

Cas. 417.

(c) Manley c. St. Helen's

Co., 2 H. & N. 840.

(d) Oliver i: N. E. R. Co.,

L. R. 9 Q. B. 409.
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('(Ami tliis implii'd obligation would not !)•' «'X«Iii(i

on the |>iituMjih' «'X|>r«>ssnin facit fi'ssaic taciturn. li\

tlu' fuft that i-rrtain duties in' «'Xi)n'ssIy imposed li\

statut** on railway i-onipanics wiio make sutdi ( r()>>

injjs ; <>x. ^t., to erect and nuiintain j^ates where tlit

public roa<l crosses the railway, and to employ niti

to open and shut tlu'm, and to keep them cjos*!

except when carriages have to cross (»»). So, iidt

withstanding all such express provisions, the i-oiii

pany would b«' bound, by implication, to prt vtii

all passage along the portion of tlie higbwjiy tlin

intersected, when it was dangerous to cross (/)).

But power to pull dovui th»> wall t)f a house with

out causing unnecessary inconvenience wouh no

impliedly involve th > obligation of putting n|> ;

hoarding for the urotectioti of the rooms expo>ti

by tlu' demol'tjoi. i.i.

Sometimes tlif express imposition of one dm
impliedly imposes another. Thus, when it \v;i

enacted thai no license should be refused exce})t m

one or more of four specitieil grounds, the obligatio;

was imj)o^<-d by implication on the justices. (

stating on which of the specified grounds they Imsti

their refn^il (</). The Ballot Act of 1H72, wliic

(a) OlivtT '. N. E. R Co., (c) Thompson r. Hill, l. }

L. R. 9 Q. B. 409 ; Wanles- r. 5 C. P. o64.

X. E. R. Co., L. R. 7 H. L. 12. (<I) 32 & 33 Vict. c. 27. -.
-

[Oj LtUiil ('. i-rijliilOn tV -1. V* - 11. '. oVK65, i l^. r>. iK '-

R. Co., L. R. 1 Q. B. 277. Exy. Smith. 3 Q. B. D. 374.
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impOHPH, in expn'ss tfriiH, (••rtuin s|M'('ific duties on

tlu' prewiding oHicers at pollinj^ stations, casts also

on those otticeis, by implication, the duty of heinj,'

present at their stations during an eh'ction, and of

providing the voters with votinj,' papers l)earing the

orticial mark r«'«piired by tlie Act (").

A (Uity or rij^ht imposed or j^Mveii to one, may

also cast hy impUcation a correspondin«? burthen on

another, as in the case of the proviso in the Commis-

sion of the Peace, recpiiring the Quarter Sessions not

to 1,'ive judj,'ment in cases of ditticulty nnk^ss in the

presence of one of the Judf^es of Assize ; which

im|)Uedly recpiires the judge to give his opinion (/>).

So, the Charitable Trusts Act, iHoo, wliich enacts

that it shall not be lawful for the trustees of a

charity to make any grant other'.vise than (among

other things) with the approval of the Charity Com-

missioners, was considered as re(|uiring the Commis-

sioners to give their approval in a case where the

{.'rant was made before the Act was passed (<).

liie grant of a privilege or of property to one, may

sometimes impliedly give a right to another person.

Thus, an Act which empowered a hospital to take

and hold lands hy will, gift, or i)urchase, without

incurring the penalties of the Mortmain Acts, was

<,i) Pickering i: James, L.R. tiell, L. R. 10 Q. B. 587.

^ C. P. i»\f. (<) Mooie f. Clt'Ufli, 1 Ch.

(/') Per Cur. in R. r. Chan- D. 447.

i.s. 35

-1!
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%

held to empower persons to devise or convey lands

to it ; it being considered that the Act would other-

wise be nugatory (o) . But power given to a cor-

poration to take lands only avoids the necessity of

obtaining a license to hold in mortmain, and does

not affect the disability of the grantor (/>). And an

Act which gave one railway company power to

purchase certain lands and to construct a railway,

according to the deposited plans and books of

reference, would not give by implication to another

company the correlative power to sell any of those

lands to it (t).

Again, in giving judicial powers to affect prejudi-

cially the rights of person or property, a statute is

understood as silently implying, when it does not

expressly provide, the condition or qualification that

the power is to be exercised in accordance with the

fundamental rules of judicial procedure, such, for

instance, as that which requires that, before its

exercise, the person sought to be prejudicially

affected shall have an opportunity of defending

himself (</).

(a) Perring v. Trail, 18 Eq.

88 ; conip. Nethersole v. Indig.

Blind, L. R. 11 Eq. 1.

(b) Moggs r. Hodges, 2 Yes.

sen. 52, cited in Webster v.

Soutliey, 3fi Ch. D. 9.

(t) R. c. S. Wales R. Co., 14

Q. B. 902.

(d; Bagg'sCase,llRep.9'J;

R. ('. Univ. of Cambridge, Stia.

557 ; Emerson v. Newfouiid-

land, 8 Moo. P. C. 157 ; Kxp.

Ramsbay, 21 L. J. Q. B. 238 ;

Thorburn v. Barnes, L. E. 2 C
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On this ground, under the 4 & 5 Will. IV. c. 70,

which authorises justices " at their just and proper

"discretion" to order out-door relief to an aged or

infirm pauper who is unable to work, no such order

could be made without summoning those on whom

the order was to be made(*(). So, where an Act

authorised justices, where it appeared that the ap-

pointment of special constables had been occasioned

by the behaviour of persons emi)loyed by railway or

other companies, in executing public works, to make

an order on the treasurer of the company to pay the

special constables for their services, which order, if

allowed by a Secretary of State, should be i)inding on

the company ; it was held that no such order could

he validly made without giving the comi)any notice,

and an opportunity of being heard against it (/>).

So an Act which gives a constable power to seize

pirated copies of music, and provides that on the

seizure of any such copies, a Court of summary

jnrisdiction, shall on proof that they are infringe-

ments of copyright, order them to be forfeited or

destroyed, gives the Court no power in the absence

of a summons duly served on tlie iierson from whom

P. 384 ; lie Pollard, L. R. 2 P. cium."—Clnysostoin.Epist.ad

Innocentein

((/) R. c. Totnes Union, 7

Q. B. 690.

(h) 1 it 2 Vict. c. 80; R. v.

Cheshire Lines Coiuniittee, L.

C. 106 ;R. r. Jenkins, 3 B.&S.

1 16. " Neque Scythae neque

H^iuniatae ita unquani judica-

runt, judicium ab unfl. parte

ff rentes, ahsenti eo qui accu-

siitor neque recusanti judi- R. 8 Q. B. 344.

35-
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the inusie was seized {a). Aj^ain, where a Colonial

enactment authorised the Governor to declare a lease

forfeited, if it was proved to the satisfaction of a

Commissioner that the lessee had failed to reside on

the demised land, the Commissioner could not law-

fully be satistied without sunnnoning the lessee and

holding a judicial inquiry (6).

The Metiopolis Management Act, which required

that before laying the foundations of a building

a seven days' notice should be given to the

district board, and authorised that board to order

the demolition of any building erected without snch

notice, was construed as impliedly imposing on the

board the condition of either giving the presumed

defaulter a hearing before making the order, or

notice that the order had been made, so that he

might remonstrate, or api)eal, before proceeding to

the demolition of his building ; and a district board,

which had confined itself to the le'i n- of the Act,

and had demolished a building res). ?ting which it

had received no notice, without first calling on the

owner to show cause against its order for doing so,

was held liable in an action, as a wrong-doer (« ).

(a) 2 Edw. VII. c. 15 ; ex 14 C. B. N. S. 180 ; Cleiken-

parte Francis, [1903] 1 K. B.

275.

(6) Smith V. R., 3 App. Cas.

614.

(c) 18 & 19 Vict. c. 120:

Cooper V. Wandsworth Board,

well Vestry r. Feary, 24 Q. B.

D. 703 ; Hopkins v Sniethwick

Local Board. 24 Q. B. D. 71^.

Attorney-General c. Hooptr,

[1893] 3 Ch. 484.
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A statute which required justices to issue a distress

warrant to enforce a rate or other charge, even

though it directed them to issue it " on proof of

"demand and non-payment," would nevertheless be

construed as impliedly requiring that they should

not do so, without first summoning the party

against whom it was demanded, and giving him a

hearing against the step proposed to be taken

against him ((0-

An Act which empowered a bishop, when it

appeared to his satisfaction, either from his own

knowledge or from proof laid before him, that the

duties of a benefice were inadequately performed, to

require the incumbent to appoint and pay a curate

;

and if he failed to comply within three months,

himself to make the appointment and to fix the

stipend ; was considered as importing the same con-

dition of giving a hearing before exercising the

power ; and therefore as not authorising the bishop,

even when acting on his own personal knowledge,

to issue the requisition (which was in the nature of

a judgment) without having given the holder of the

benefice an opportunity of being heard (/*).

«/) See Hai-per v. Carr, 7 Charge, 4 Ex. H7. See Bonaker

T. R. 270 ; E. i-. Hughes, 3 A.

k E. 425 ; Painter r. Liverpool

Gas Co., Id. 433.

ih) Capel r. Child, 2 Cr. & .T.

ooH : questioned by Alderson

B. in Be Hammersmith Rent

i: Evans, 16 Q. B. 162 , Bart-

lett c. Kirkwood, 2 E. .t B. 771.

Comp. ^larquisof Abergavenny

c. Bp. of Llandaff, 20 Q. B. D.

4f»0.
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A power to remove a person from his office or

employment for lawful cause only, would, on the

same principle, involve the condition that it was

to be exercisable only after a due hearing, or the

opportunity of being heard, had been given to the

person proposed to be removed («)• But it would,

of course, be different if the person was removable

arbitrarily and without any cause being assigned (/»).

It is obvious that where an Act which creates a

new jurisdiction, gives any person dissatisfied with

its decision an appeal to another judicial authority,

which is empowered to confirm or annul the decision,

as to it shall appear just and proper, the right of

being heard in support of his appeal is impliedly

given to the appellant (<).

Under the vision of the first County Court Act

(8 & 9 Vict. c. 95), which empowered the judge to

summon a judgment debtor, and, if satisfied that lie

had the means of paying his debt, to order him to

l)ay it either in one sum or by instalments, and if he

failed to obey, to connuit him to jail ; it was held

that an order to pay by future instalments, and in

default of paying any of them to be committed, was

(a) R. r. Smith, 5 Q. B.614.

(b) Exp. Teather, 1 L. M. it

P. 7 ; E. V. Darlington School,

6 Q. B. GH2 ; Exp. Sandys, 4

B. &, Ad. 8G3.

(c) R. V. Archbishop of Can-

terbury, 1 E. & E. 545. See

other instances. Re Phillips'

Charity, 9 Jur. 959 ; Re Fre-

mington School, 10 -Tur. 512;

Davenport c. R., L. R. 3 App.

Ca?. 115.
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invalid ; for it made the debtor liable to imprison-

ment for not making a payment at a future time,

without then having an opportunity of defending

himself. As the language of the Act was not incon-

sistent with the general principle that a person

ought not to be punished without having had an

opportunity of being heard, it was construed as

tacitly embodying it. The judge could not pro-

perly exercise any discretion until the time of

commitment {a).

It would be different where the statute gave a

power of immediate commitment in default of im-

mediate payment (/>). And again, if the opportunity

of defence was provided at another stage, there

would be no adequate ground for thus implying the

condition in question. For instance, when a statute

provided that if a rent-charge was in arrear, it

might be levied b} distress, and that if it remained

in arrear for forty days, and there was no distress,

a judge, upon an affidavit of these facts, might

order the sheriff to summon a jury to assess the

arrears unpaid; it was held that such an order might

well be made ex parte. The party subject to

(a) See Kinning's Case, 10

Q. B. 730; Kinning v. Bu-

clmnan, 8 C. B. 271 ; Ahley v.

Dale, 10 C. B. 62. See also

Hfisketh V. Atherton, L. E. 9

Q. B. 4 ; Lovering r. Dawson.

L. R. .0 C. P. 711. Comp. R.

V. Bionipton C. C. Judge, 18

Q. B. D. 215.

(b) Arnold v. Dimslale, 2 E.

& B. 580.

i
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prejudice had his opportunity of defence before the

sheriff (<»). So, where an Act authorised justices to

inquire and adjudge the settlement of a pauper

hmatic, and to make an order on his parish to pay

for his maintenance, and enipowered the pari.sh to

appeal against any such order ; it was held that the

order might be made without giving the parish

sought to be affected notice of the intended in-

quiries (/<). And an application to the Court by a

trustee in bankruptcy for leave to prosecute a bank-

rupt for an offence under the Debtor's Act, LS(»9,

was properly made ex parte and without notice to

the bankrupt (t).

An Act which empowers two or more justices, or

other persons (</), to do any act of a judicial, as

distinguished from a ministerial nature, impliedly

requires that they should all be personally present

and acting together in its performance, whether to

hear the evidence, or to view when they are to act

on personal inspection (*) ; to consult together, and

form their judgment ( /) ; and in the case of justices

(a) lie Hammersmith Rent

Charge, 4 Ex. 87.

(b) Exp. Monkleigh, 5 D. I'c

J.. 404.

(c) Exp. Marsden, 2 Ch. D.

786.

(d) So, directors of com-

panies, D'Arcy r. Taniar R.

Co., L. R. 2 Ex. 158 ; Cook t:

Ward, 2 C. P. D. 255.

(e) R. V. Cambridgeshire. 4

A. A E. 111.

(/) Billings V. Prinn, 2 \V.

Bl. 1017 ; R. I'. Hamstall Red-

ware, 3 T. R. 380; R. c. Fonvst,

Id. 38 ; R. r. Stotfold, 4 T. R.

596 ; R. f. Winwick, 8 T. R.

454; R. i: Great Marlow. 2
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authorised to try offences snininarily, to abstain from

exercising their jurisdiction when it appears that a

bona fide ehiini of right or title is set up (n). When

the act to be performed is ministerial, it is not

necessary, on general principles, that the persons

authorised to do it should meet together for the

purpose ; and the statute which gave such authority

would therefore not l)e construod as imi)liedly re-

quiring it (/<).

When a new jurisdiction is given to an existing

Court to deal with new matter in a different mode

and a different procedure, it is understood, unless

the contrary be expressed or plainly implied, to be

intended to be exercised according to the general

inherent powers of the Court (<).

It has been already mentioned that when a i)ower

is conferred to do some act of a judicial native, or of

public concern and interest, there is implied an

obligation to exercise it, when the occasion for it

arises (/O- This implied obligation is usually said

to modify ihe language creating the power, when

Eiist, 244 ; Battye r. Gresley, 8

Id. 319; Grindley v. Barker,

I V,. A P. 229 ; Cook r. Love-

land, 2 Id. 31 ; R. r. Mills, 2

B. A Ad. 578 ; K. c. Totness,

II g. B. 80; R. i: Aldbrough,

I'i g. B. 190.

{<!) Per Blackburn J. in

White r. Feast, L. R. 7 Q. B.

353.

(h) He Hopper, L. R. 2 Q. B.

367.

(c) Dale's Case, 6 Q. B. 1).

376.

(,/) Sup., pp. 360- 37H.
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permissive, by making it imperative ; but it senilis

to be a matter of implied enactment, rather tlian

of verbal interpretation.

SECTION III. IMPERATIVE OR DIRECTORY.

"When a statute requires that something shall Im

(lone, or done in a particular manner or form, with-

out expressly declaring what shall be the conse

quence of non-compliance, the question often arises

what intention is to be attributed by inference t(

the Legislature ? Where, indeed, the whole ain

and object of the Legislature would be phiiiili

defeated if the connnand to do the thing in i

l»articular manner did not imply a prohibition to (1(

it in any other, no doubt can be entertained as t(

the intention. The enactment, for instance, of tin

Metropolitan Building Act (</), that the walls o

buildings should be constructed of brick, stone, o

other incombustible material, though containing iii

prohibitory words, olniously prohibited byimplica

tion and made illegal their construction with an

other (h). So, the directions in the rubrics of tli

p ayer-book for the performance of the rights an

ceremonies of the Church, are equally imperative i

prohibiting all omissions and additions ((). Agair

(rt) 18 & 19 Vict. c. 122, s. 12. ported by Moore, p. US'!

(6) Stevens c. Gourley, 7 C. Martin r. Maconochie, L. R.

B. N. S. 99. r. C. 3G5.

(c) Westerton c. Liddel!, re-
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where compliance in matle, in terms, a condition

precedent, to the validity or legality of what is done ;

as when, for example, the deed of a married woman

was to take effect " when " the certificate of her

acknowledgment of it was tiled (^0 ; or where it was

provided that no appeal should be entertained

" unless " certain rules were complied with (b) ;
the

neglect of the statutory requisites would obviously

be fatal.

But the reports are full of cases without any such

indications of intention ; in some of which the con-

ditions, forms, or other attendant circumstances

prescribed by the statute have been regarded as

essential to the act or things regulated by it, and

their omission has been held fatal to its validity
;

while in others, such prescriptions have been con-

sidered as merely directory, the neglect of which did

not affect its validity, or involve any other conse-

quence than a liability to a penalty, if any where

imposed, for breach of the enactment. The pro-

priety, indeed, of ever treating the provisions of any

statute in the latter manner has been sometimes

(piestioned (c) ; but it is justifiable in principle as well

as abundantlv established bv numerous authorities.

i '

{(,) 3 & 4 Will. IV. c. 74,

s. ^i6
; Jolly r. Hancock, 7 Ex.

H20.

('.) 32 & 33 Viet. c. 71 ; lie

Dickinson, 51 L. J. Ch. D.

73G.

((•) Per Martin B. in Bow-

man V. Blyth, 7 E. A B. 47

;

Sedjtwick on Interp. of Stats.

37o.
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It has been said that no rule can l)e hiid down

for determining whether the command is to he ton.

sidered as a mere direction or instruction involvinf;

no invalidating consequence in its disregard, or ib

imperative, with an implied nullitication for dis-

obedience, hevond the fundamental one that il

depends on the scope and object of the enact

ment(*0« It may, perhaps, be found generalh

correct to say that nullitication is the natural uik

usual consequence of disobedience ; but the questioi

is in the main governed by considerations of coii

venience and justice (/»), and when that result wonh

involve general inconvenience or injustice to iniio

cent persons, or advantage to those guilty of tlu

neglect, without promoting the real aim and objtn

of the enactment, such an intention is not to Iti

attributed to the Legislature.

In the tirst place, a strong line of distinction nia;

be drawn between cases where the prescriptions o

the Act affect the performance of a duty, and wlici

they relate to a privilege or power (c). ^V^el•

powers or rights are granted, with a direction tlui

certain regulations or formalities shall be conqilie

with, it seems neither unjust or inconvenient t

(a) Per Lord Campbell in

Liverpool Borough Bank r.

Turner, 2 De G. F. .t J. 502

;

per Lord Penzance in Howard

V. BodingtoM. 2 P. D. 211.

(b) See per Lush J. in H. /

Ingall, 2 Q. B. D. 208.

(c) See per Denman J. i:

Caldow c. Pixell, 2 C. P. 1

r,r,2.
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exact a rigorous observance of tliciu us essential to

the acquisition of the right or authority conferred :

and it is therefore probable thi>t such was tlie inten-

tion of the Legislature. But when a i)ul)Hc duty is

imposed, and the statute recpiires that it shall be

performed in a certain manner, or within a certain

time, or under other specified conditions, such pre-

scriptions nuiy well be regarded as intended to be

directory only, when injustice or inconvenience to

others who have no control over those exercising

the duty would result, in such reciuirements were

essential and imperative.

Taking the former class of cases, it >ee us that

when a statute confers a right, privilege, or immunity,

the regulations, forms, or conditions which it pre-

sciibes for its acquisition are imperative, in the

sense that non-observance of any of them is fatal.

Thus, where an Act gave to the designers of prints

the sole right of printing them for fourteen years

after the day of publication, adding, " which (day)

" shall be truly engraved, with the name of the pro-

'• prietor, on each plate;" it was held that the

neglect to comply with this provision was fatal to

the copyright {«). So, under the enactment that no

proprietor of a copyright should be entitled to sue

for its infringement, unless he had made an entry

at Stationers' Hall of the title and time of the first

i.() S Ceo. II. c. 13 ; Newton v. Cock, 3 A. it E. 138 ; Avanzo

r. Cowie, 4 Bing. 234 ; Brooks v. Mudie, 10 Ex. 203.
11
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pnMication of the book, and the name and ahrwln n

the imblinher, it wan hehl that a suit wbh not niuiii

tainahle, where the day of publication was not statei

truly, or only the month was stated; or the pubiisli.r

were not described correctly, that is, neither l»y tli

style of the tirm, nor by the names of the indivi.liu

jiartners (r()- The innkeeper whose common iii^

liability for the goods of his guests is limited, if li

posts up a notice as required by the 2(> A: '27 \ ic

c. 41, does not obtain the exoneration, if his noti(

is inaccurate in any material particular (//). So

declaration made by a lodger under the Lod^'er

(ioods Protection Act, 1871, must rigidly comp

with the provisions of that Act, which is made f

the beneht of the landlord as well as the lodgf

and consequently a declaration made at the time

levying one distress will not protect the lodj^

against a subsequent distress, but he must makt'

fresh declaration (c). An Act which, in authorisii

the confinement of lunatics, prohibited their rec»^

tion in asylums without medical certificates in

given form, setting forth several particulars, a

among them, the street and number of the hor

(fl) 5 & 6 Vict. c. 45, 7 Vict,

c. 12; Low V. Routledpe, 33

L. J. Cb. 725; Wood r.Boosey,

L. K. 2 Q. B. 340 ; Matliieson

r. Hand, L. R. 7 Eq. 270

;

Henderson v. Maxwell, 5 Ch.

D. 892.

(b) Spice v. Bacon, 2 Ex.

463. See Gregson v. Potte

Ex. D. 142 ; Mather r. Bnr

1 C. P. D. 5yG.

(t) 34 & 35 Vict. c. 79, s,

Thwaites r. Wilding, 12 (,'.

D. 4.
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where the HUi)iK)He<l lunatic wa8 exaiiiine<l, mad*' a

strict compliance with those provisions imperative
;

80 that a certificate whicli omitted the street and

nnmher of the house where the examimition took

place, was held insufficient to justify the detention

of the lunatic (*(). Where it was enacted that a

person who ohjected to a voter's qualification mi^'ht

be heard in su|)port of his ohjection, if he had given

notice to the voter; and it was provided that, hesides

the ordinary way of serving it, the notice might l)e

sent hy post, addressed to his place of ahode " as

"descrihed" in the list of voters prepared hy the

clerk of the peace ; it was held that to : nu\ hy i)Ost

a notice, not to the address so given, which was

incorrect, hut to the true address, was not a com-

pliance with the Act, and therefore that the ohjector

could not he heard on mere })roof of posting the

notice (/)).

The Merchant Shipping Act of IH'A, s. oy, which

enacted that ships should he transferred hy an

instrument in a form containing certain particulars,

and executed with certain formalities, and registered,

was deemed to render an unregistered mortgage of u

ship inoperative («) ; although there was no express

(rt) 16 & 17 Vict. c. y() ; II L. R. 9 C. P. 233. See Gifioi-a

c. I'iruler, 24 L. J. g. H. 14S. ,•. St. Luke's Chelsea, 24 g. B.

Coiiip. lie Shuttlewoith, 9 Q. I). 141 ; Sniitli r. Jliiggett, H
li (Ml. C. B. N. S. o.\

(/'j Noseworthy c.Buckland, {<) I'lt Loid Campbell in
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declaration, as in the earlier and repealed Act in

pari materia, that transfers in any other form should

be mill and void(r(). So, it was held in one case,

that the enactments of the Companies Clauses Con-

solidation Act of 1845, which prescribe the form in

which contracts "may" be entered into on behalf of

companies, were imperative (») ;
but in another it

was thought that, being in the affirmative, they did

not take away pre-existing rights and powers, and

that a contract not complying with its provisions,

but partly performed (.-
)
, might be enforced {d

)
When

a compaiay or public body it icorporated or estab-

lished by statute for special purposes only, and is

altogether the creature of statute law, the prescrip-

tions for its acts and contracts are imperative and

essential to their validity (^). If its articles of

The Liverpool Borough Bank

V. Turner, 2 De G. F. & J. 502.

Comp. Ward r. Beck, 13 C. B.

N. S. 668 ; Stapleton r. Hay-

men, 2 H. & C. 918 ; and 25 &

26 Vict. c. 63, s. 3. See The

Andalusian, 3 P. D. 182; Chas-

teauneuf v. Capeyrou, 7 App.

Cas. 127.

(a) Comp. Le Feuvre r. Mil-

ler, 8 E. & B. 321, inf., 571.

(b) Leominster Canal Co. i:

Shrewsbury, etc. R. Co., 3 K.

& .T. 654.

(() Seesup., p.387, etc.

(d) Wilson (-.West Hartle-

pool Co., 2 De G. J. & S. 475.

See Green v. Jenkins, 1 De G

F. & J. 454.

(e) Cope 1-. Thames Haven

etc. Co., 3 Ex. 841 ; Diggle r

London & Blackwall R. Co ,

•'

Ex. 442 ; Frend r. Dennet,

C. B. N. S. 576. See also Corn

wall Mining Co. r. Bennett,

;

H. & N. 423 ; Irish Peat Co. t

Phillips, 1 B. & S. 598 ;
Youn.

r. Mayor of Leamington, I

App. Cas. 517; Bottomley'

Case, 16 Ch. D. 681.

f
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association under the statute prescribed the attesta-

tion of proxies, the omission of this formality wouhl

vitiate them {((}. Such a company, empowered to

borrow by mortgage, under certain circumstances,

not more than a given sum, to be applied in carrying

out the Act, would be limited to its statutory power,

and all borrowing not so exjjressly authorised would

be invalid as regarded the conii)any {h).

So, enactments regulating the i)rocedure in Courts

seem usually to be imperative and not merely direc-

tory («•). If, for instance, an api)eal from a decision

be given, with provisions requiring the fulfilment of

certain conditions, such as giving notice of appeal

and entering into recognizances, or transmitting

documents within a certain time, a strict compliance

v.ould be imperative, and non-comi)liance would be

fatal to the appeal (//). The 57 Geo. III. c. 99, which

required that no action should be brought against a

clergyman for any penalty incurred under it, until

(a) Harben v. Phillips, 23

Ch. D. 14.

(h) South Yorkshire E. Co.

( . Great N. R. Co., 9 Ex. 55 ;

Chambers v. Manchester, etc.

R. Co., 5 B. & S. 588. Conip.

Cork & Youghal R. Co., L. R.

4 Ch. 748. See lie Coltman,

lit Ch. D. 64.

(t) See, however, inf., Sec.

IV. p. .577.

I.S.

{d) R. {'. Oxfordshire, 1 M. &

S. 446 ; R. v. Carnarvon, 4 B.

& Aid. 86 ; R. v. Bond, 6 A. &

E. 905; R. r. Lancashire, 8

E. & B. 563 ; Morgan v. Ed-

wards, 5 H. & N. 415 ; Wood-

house c. Woods, 29 L. J. M. C.

149 ; Fox r. Wallis, 2 C. P. D.

45; R. V. Anglesey J.J., [1892]

2 :i B. 29.

36

. I
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notice had been delivered to him, and also to the

hishop " by leaving the same at the registry of his

" diocese," was held, with perhaps extreme rigour,

not complied with by a delivery to the deputy

registrar at the house of the latter, who carried it

next day to the registry (n). The County Court rule,

which required that in actions to recover land the

summons shall be delivered to the bailiff forty days

jit least before the return day, and be served within

thirty-tive days before that day, was similarly held

imperative ; so that if the summons were not delivered

to the bailiff in due time, though the latter should

serve it in the prescribed time, the judge would have

no jurisdiction to try the cause (/>).

The provision cf the Public Health Act, 1H75.

that " every appointment of an arbitrator under the

" Act when made on behalf of the local authority

" shall be under their common seal, and on behalf

'of any other party under his hand," has similarly

been held to be mandatory (.).

The same imperative effect seems, in general,

presimied to be intended, even where the observanct

of the formalities is not a condition exacted of tht

\ms.<

(a) Vaux r. Vollans, 4 B. &

Ad. 525.

(b) Barker v. Palmer, 8 Q.

B. D. 9. The rule was amended

in 1883 so as to meet the point

raised in this case. See also

Brown v. Shaw , 1 Ex. D. 425

Tennant v. Rawlings, 4 C. T

L\ 133 ; Williams c. Swanse

Canal Co., L. R. 3 Ex. 158.

(c)38&39Vict.c.55, s. ISO

Be Gifford, 20 Q. B. D. 3G8.
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party seeking the benefit given by the statute, but a

duty imposed on a Court or public officer in the

exercise of the power conferred on him ; when no

general inconvenience or injustice calls for a different

construction. The 5 EHz. c. 5 requiring that the

writ de contumace capiendo shall i)e brought into

the Queen's Bench, and be there opened in the pre-

sence of the judges, the omission of this api)arently

idle ceremony was deemed fatal to the validity of an

arrest made in pursuance of the writ, though it had

been enrolled in the Crown Office (ti). An enactment

which provided that every warrant issued by a Court

should be under its seal, was equally imperative,

and not only was a commitment under an unsealed

warrant invalid, but the person who had obtained it

without taking care that the Court performed its

duty of sealing it, was liable in damage to the person

arrested under it (/»). This was hard on the former,

but it was essential for the latter that the warrant

should be duly authenticated. So, the strict obser-

vance of the provision in the Public Worship Act of

1H74, requiring that the bishop shall send to the

inculpated clergyman a copy of the representation of

the illegal acts imputed to him, within twenty-one

days, was held essential to the validity of tht pro-

ceedings subse(piently taken against him ; so that

((() Dale's Case, 6 Q. B. D. G. 303. So, a rate under 11

37t). & 12 Vict, c 63. s. 149; R. c.

(''I H\p. Van Saiiilau, De Worksop Board, o B. & S. 95.

8(5- -2

-I
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those '.)VOcee(lings were void where the copy had not

been sent till after the prescribed time (o). If com-

missioners, authorised to fix the boundaries of a

parish, were reipiired by the Act to advertise the

boundaries which they fixed, and to insert them in

their award, and the Act declared that the bounda-

ries " so fixed " should be conclusive ; a variation

between the boundaries set forth in the award and

those advertised would vitiate the award, as the

requisites of the Act would not have been complied

with (/>). Where a statute enacts that convictions

or orders shall be in a certain form, it is peremptory

and not merely directory (r). The provision of tht

Union Assessment Act of 1802, regarding the deposil

of the valuation list for inspection was held obvionsl\

imperative: for the omission would have left persom

aggrieved by any alterations, without a tiniel;

opportunity for appealing {<).

On the other hand, where the prescriptions of i

statute relate to the performance of a public duty

and to affect with invalidity acts done in neglect c

them would work serious general inconvenience c

injustice to persons who have no control over thos

intrusted with the duty, without promoting tli

essential aims of the Legislature ; they seem to 1

(a) Howard v. Bodington, 2 Q. B. 960.

P. D. 203. (^) R- ^"^ Chorlton Unio

(h) E. «. Washbrook, 4 B. L. R. 8 Q. B. 5 ; R. r. Tr.-n

* C. 732 ; P. /. Arkvvright, 12 2 Q. B. D. 199

•• SA
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{generally understood us mt'ie instinctions for the

guidance and government of those on whom the

(luty is imposed, or, in other words, as directory

only. The neglect of them may l»e i)enal (o), indeed,

but it does not affect the validity of the act done in

disregard of them. It has often heen held, for

instance, when an Act ordered a thing to he done hy

a puhlic hody or pnhlic officers, and pointed out the

specific time when it was to he done, that the Act

was directory only, and might he complied with after

the prescrihed time {b). Thus, the 13 Hen. IV. c. 7,

which required justices to try rioters " within a

"month" after the riot, was held not to limit the

authority of the justices to that space of time, but

only to render them liable to a penalty for neglect (c).

To hold that an Act which required an officer to

prepare and deliver to another officer a list of voters,

on or before a certain day, under a penalty, made a

list not delivered till a later day invalid, would, in

effect, put it in the power of the i)erson charged with

tlie duty of i;reparing it, to disfranchise the electors
;

a conclusion too unreasonable for acceptance (>/).

The Poor Law Amendment Act of 1H84, in

(a) See ex. gr. Clarke v.

Giuit, 8 Ex. 252.

(b) Per Littledale J. in Smith

v. lones, 1 B. & .\d. 334.

^•) K. f. Ingram, 2 Salk. o'J3.

('/) K. f. Rochester, 7 E. iV;

B. 'JIO ; Hunt v. Hibbs, 5 H.

iV: N. 123 ; Morgan r. Pany,

17 C. B. 334 ; Brumtitt v.

Brenmer, 9 C. B. N. S. 1 ; R.

i: [x)fthouse, L. R. 1 Q. B. 4.33

;

R. r. Ingall, 2 Q. B. D. 199.
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providing that the Commissioners should direct tlie

elections of one or more guardians for each parish

included in the Union, did not make the constitution

of the Board of Guardians invalid because one parish

refused to elect a guardian {a). The enactment in

the Ecclesiastical Dilapidations Act of 1871, whith

provides that within three months of the avoidance

of a benefice, the bishop shall direct the surveyor to

report the sum required to make good the dilapi-

dations, is directory only, as to the time ; for it was

a duty, not a power, which the statute imposed on

the bishop ; and his neglect would otherwise have

defeated the object of the statute by rendering th»'

estate of the late incumbent exempt from liability

for his dilapidations (/>). The 5 Geo. IV. c. H4,

having enacted that when any convict adjudged to

transportation by any British Court out of the United

Kingdom was brought to England to be transported

it should be lawful to imprison him in any place of

confinement provided under the Act, it was held that

if the place in which a prisoner was confined was not

one of the appointed places, the officers concerned

might be liable to censure, but the detention was

not unlawful so as to entitle the prisoner to l)e

discharged (<•).

(a) R. V. Todmorden, 1 Q. B. Gleaves v. Marriner, 1 Ex. D.

185. 107.

(1)) Per Deniiiau J. hi Cal- (t) Bienan'« Case. 10 Q. B.

dow r. Pixell. 2 C. P. D. 562 : 492.
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It is no impediment to this construction, that

there is no remedy for non-compliance with the

direction. The Act of 2 Hen. V., which reqnin's

justices to hold their sessions in the tirst week after

Michaelmas, Epi' hany, Easter, and tiie translation

of St. Thomas thi Martyr, has always heen held to

lie merely directory (<»). So, the (i Rich. II. c. 5,

which requires the justices to hold their sessions in

the principal towns of their county, was held to he

directory, not coercive (/>). And yet it would he

difficult to say that there would he any remedy

against justices for appointing their sessions on

other days or places than those prescrihed hy the

statute ((•).

The same construction was put on the 54 Geo. III.

c. 84, which enacted that the Michaelmas sessions

should he held in the week after he 11th of Octoher,

instead of the time then api)ointed (*/) ; though such

a construction would seem to have left the earlier

law suhstantially unaltered, an intention not lightly

to be imputed to the Legislature.

Though the 43 Eliz. c. '2 reipiires that overseers

of the poor shall be ap))ointed yearly in Easter week,

they may lawfully be appointed at any other time of

the year(«'). In the same way, enactments fixing

(a) 2 Hale, P. C. 50.

{b) Id. 39.

(r) Per Parke B. inGwynnc

r. Hurnell, 2 Bing. N. C 39.

(d) R. c. Leicester, 7 B. &

C. 6.

(r) R. r. Rparrow, 2 Stra.

11-23.
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the time for the election of churchwardens and other

parochial and municipal officers, have been held to

be directory only (a) ; or, at all events, if imperative,

thev would not be construed as depriving by iinpli-

cation the Court of Queen's Bench of the power of

ordering an election at a different time from that

prescribed, where there had been a wrongful omission

to hold it at the proper time, and public incon-

venience resulted from the omission (/>). So, the

regulations for the conduct of elections under the

Ballot Act are so far directory only, that an election

is not invalidated by the non-observance of them,

unless the non-observance was of a character con-

trary to the principle of the Act, or might have

affected the result of the election (<).

The 20 Geo. II. c. 14, which "required" the

justices of the peace in England to settle a table of

fees at their quarter sessions " held next after the

" 24th of June, 1753," and, such table being approved

by the justices " at the next succeeding general

" quarter sessions," to lay it before the judges at

the next assize for contirmation, was held imperative

as to the requirement that a table settled at ont

(u) Anon., 1 Ventr. 267 ; R.

r. Corfe Mullen, I B. & Ad.

211 ; R. V. Denbighshire, i

East, 142; R. c. Norwich, 1

B. & Ad. 310 ; R. v. Sneyd, U

Dowl. 1001.

(b) R. I). Sparrow, 2 Stra

1123 ; R. V. Rochester, 7 i:. i

B. 910.

(t) Woodward v. Sarsoiis, L

K. 10 C. P. 733 , rhiilips c

(ioff, 17 Q. B. D. 805.
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sessions should be confirmed at the next ; so that

one which had been submitted for confirmation at the

next, but had not been confirmed till a later sessions,

to which its consideration had been adjourned, was

invahd {«). But it would be competent to the justices

at quartei* sessions to settle a table at the present

time, though the statute required them to do it in

1753. It is a duty which they might be com-

pelled to perform ; and in this res^ject the statute is

directory (/<).

The usual provision in the commission of the

peace that no justice named in it shall be capable

of acting or authorised to act unless he shall have

taken the oaths required by law, would lead to

intolerable inconvenience and injustice if it were

imperative, and struck with invalidity every act of

an unquaUfied justice. If his acts were held void,

it was pointed out by the King's Bench, all persons

who acted in the execution of a warrant issued by

him, would act without authority ; a constable who

arrested, and a gaoler who received the arrested

person, under it, would be trespassers. Resistance

to them would be lawful ; everything done by them

would be unlawful ; and a constable, and the i)er-

sons aiding him might become amenable even to a

charge of murder, for acting under an authority

((() Bowman c. Blyth, 7 E.

i 11 20. See also Williams i:

'wausea Navig., L. R. 3 Ex.

158.

{b) Lewis c. Davis, L. li. 10

Ex. 86.
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which tht'V reasonahly coiisidenMl tlioinselvoK hoiiuii

to ohev. and of the invalidity of whicli they wevt

wholly ignorant (<»)• Such conHccinences conld no

rea.^onahly he supposed to have heen int* iided ; tlit

interest of the puhlic recjnired that the acts shonh

he sustained ; and the just conclusion was that IIk

Iieji[islature intended hy the prohihition only t(

impose a penalty for its infringe!, ent.

On the same general ground, the acts of aider

men who had heen in ottice for several years with

out re-election, were held valid until their successor

were appointed ; the provision that they should li

elected annually heing regarded as directory onlyi/-

The i)rovision in the Mutiny Acts that a recrui

shall, on enlistment, he asked certain question

touching his personal history was considered mere!

directory, and the omission to ask them did not ii

validate the enlistment (<). But another sectio

])rovided that every i)erson who received enlistiii

money should he deemed an enlisted soldier. Tl;

Parochial Assessment Act, (i & 7 Will. IV. c. '.»(

after requiring that every poor rate should set fort

a nuniher of particulars given in a form, respectin

id) 18 Geo. 11. c. 20, 51 Geo. Lorant, 13 Q. B. (587, and He

HI. c. 36; Maifjate Pier Co.

r. llannaiii, 3 B. & Aid. 26t'>.

Coiiip. R. ( . Veielst, 3 Camp.

432.

(h) Fool r. Tiuro, 1 Stra.

()25. S<;e also Scaddinfj c.

•iikte V. Slight, 2 L. M. .^

m-2. See R. r. Corfe Mullt

1 R & Ad. 211.

(() \Volton c. Gavin, Ui

H. 48.
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the jHTsoiis ami j)rop<'rtit's mted, ami tliat thn

iliurchwardfiis and overwiTs should si^ii a doclara-

tioii at the foot of tlie fonii, added that " otlieiwise

'• the rate shall l>e of no force ;
" it was held that

tlu'se last words were confined to the signatures,

and did not affect the validity of the rate when the

'(juisite! ere neglected ; because a differ* lit

construction would have led to inconveniences which

the Legislature must be presumed not to have in-

tended (^M- And the Tublic Health Act. 1H4H, in

rtMpiiring that rates made under it should lu' pub-

lished like a poor rate, was also held directory only

;

on the ground of the great inconvenience which

would result from nullifying a rate whenever any of

the particulars and forms reipiired were not accu-

rately given and followed (/>). The latter Act. indeed,

omitted the nullifying words which the former con-

tained ; and the omission was considered to show

an intention that such an inconvenience should not

follow (().

The Act whitn enacted that no copy of a bill of

sale should be registered unless the original was

produced to the officer duly stamped, did not invali-

(liitt the registration if the bill was not duly stamped

when >o produced. The object of the enactment

«.
j R. c. Foi ham, 11 A. A Feiivie c. Miller, 8 E. .<: B. 3-21.

i:. 7:}. See Cole r. Green, (J {r) See p. 478—479. Comp.

M. A dr. Hl± Ijivt'ipooi Buruii;;ii r.iuik i'.

(/<) 11 i<: 12 Vict. c. ().3 : Le Turner, sup.. oVj ^nm.

I
'.
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t

i:

was to protect tin* n*v«'iine ; and this was thoiif^'lit

sufficiently attained if the deed was afterwards duly

stamped, without going to the extreme of lioIcHiiy

the registration void («/).

The provision of the Insolvent Act, 7 (»eo. 1

c. 57, which required the Court to cause not" i

the filing of the insolvent's petition to he g'
«

»

the creditors, was held to he merely a di'.-i. ' >

the Court, and compliance with it not a ( u n"

precedent to the validity of the dischar • / ;.

8o, an Act (21) Geo. II. c. 'IS)) which em^' u ;

the (piarter sessions to appoint treasurers, • ii i

" giving security to he accountahle," was n.

directory as regards this provision, and as not

ttflfecting the validity of the appointment, which wu?

held complete though no security was given {<).

It has heen lield that the neglect of mere fornia

requisites in keeping the register of the shareholder;

of a joint stock company, however I'atal for sonn

purposes, is innnaterial as regards others. Thus

the provision that the register should he sealed

though essential to its heing producihle in evidence

is immaterial as regards making a person a share

holder, if there he in fact a book bona fide intendei

(a) 24 A 25 Vict. c. 91 ; Bel- s. 47), Wright v. Mauiitki,

lainy c Saull, 4 B. & S. 26o. Beav. 512.

(b) Reid c. Croft, 5 Bing. (c) R. i: Patteson, 4 H. .

N. C. 6«. So, as to sales of Ad. U.

real estate (1 .t 2 Vict. e. 110,
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to !)' a register. But the neglect to Mninl)er and

appropriate the nhares wonhl h*- fatal ('»). And the

provinions in the

hares

'onipanies Act of iHiVl, directing

tlmt a register shall he kept of all mortgages and

cluirges on the property of the coniimny, t. he open

: Mie inspection of creditors, and imposing p«'nal-

ti 1 1 any of the c(mii)any's othcers who contravene

tl 111 are directory, so that the) do not affect the

\ ili.i I, of unregistered mortgages!/*).

VHere an Act jjrovided that no heer license should

!)»' 'i-anted to any person who was not a resident

ri , upier of the premises sought to he licensed, under

!' penalty of the license heing mill and void ; and

it recpiired, further, that the applicant should pro-

duce to the licensing offtcer a certificate from the

oNerseer of the parish, that he was such resident

occupier ; the latter i)rovision was considered to he

onlv directory, and a license obtained without the

certificate, good. The omission, from the later

passage, of the nullifying words w hich were appended

to the former, were some indication of a difference

of intention ; besides, though it was reasonable that

(<() Per ir. in Henderson r.

Royal British Bank, 7 E. & B.

3")«)
: Wolverhampton Water-

works Co. r. Hawksford, 11

C. B. N. S. 456 ; Southampton

Dock Co. V. Richards, 1 M. i<;

dr. 448; London Grand Junc-

tion R. Co. r. Freeman, 2 Id.

60().

(h) Wright r. Horton, 12

.\pp. Cas. 371 ; Re Marine

Mansions Co., L. R. 4 Eq. 601

;

comp. Re Patent Bread Co.,

L. R. 7 Ch. 2H9. See another

illustration in Bosanquet r.

Woodford, 5 Q. B. 310.
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1^

a license to a person not properly qualitietl should l)e

void, it would hardly be reasonable that it should be

void, if the holder was duly qualified, merely because

the licensing officer had not been satisfied of the

qualification by the particular means provided by the

Act ; wliich might have been wrongfully withheld by

the overseer (a). So, a provision that convictions for

sporting without a certificate should be registered

with the commissioners of taxes was held directory

only, so that the omission to register it did not affect

the Vtvlidity of the conviction (h).

The Public Health Act of 1848, in empoweriiif;

the Local Board of Health to enter into all con-

tracts necessary for carrying the Act into execution,

contained two provisions which may be taken aa

illustrating the distinction under consideration. It

enacted that contracts exceeding tlO in value should

be sealed with the seal of the board ; that they should

contain certain paffticulars ; and that " every con-

" tract so entered into shall be binding
;

provided

• always . . . that before contracting for the execn-

•' tion of any work, tne lx)ard shall obtain from the

^' surveyor a written estimate of the probable expense

•' of executing it and keeping it in rep-iir." The first

of these requisites was decided to be imjjerative, ;ind

a contract unsealed was consequently held inopcni-

tive against the l)oard and the rates. The power to

(ii) Thompson r. Harvey, 4

U. & N. 254.

(h) Mason r. Barker, 1 C. v\

K. 10().
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contract so as to bind the rates could not have been

exercised if it had not been given by the Act ; and,

being entirely the creature of the statute, it could

not be exercised in any other manner than that pre-

scribed by the statute («)• B"t the provision which

required an estimate was held to be merely a direc-

tion or instruction for the guidance of the board, and

not a condition precedent, the performance of which

was essential to the validity of the contract (h). It

was remarked that in the former case the party con-

tracted with knew, or had the means of knowing,

what forms were required by the Act, and could see

to their observance ; while in the latter, he had not,

it was said, the same facility for ascertaining whether

the board had consulted their surveyor. The non-

observance of the latter provision would, however,

probably imjwse on the board the penalty of having

no remedv against their constituents for reimburse-

inent («•).

(a) 11 & 12 Vict. c. 63, s. 85,

repealed and re-enacted in sub-

stance by 38 it 39 Vict. c. o5,

ss. 173, 174 ; Freud v. Ueiiiiet,

i C. B. N. S. 576 ; Hunt r.

Wimbledon Loc. Bd., 4 C. V.

D.IH; Asbbury r. Hiche, L. R.

7 H, L. fi53; Eiitiii '. Busker,

7 (^ H. I). .V29, Younj^ r.

U^aiuington, .s App. ''as. 517;

lliUisii Insuliitt'd Wire Co. r.

Prescot U. D. C. [1895 J 2

Q. B. 463. Comp. Cole v.

Green, 6 M. & Gr. 872; Melliss

c. Shirley Ix)c.Bd., 16 Q.B.D.

446.

(h) Nosvell r. Mayor, etc., of

Worcester, 9 Hx. 457; lionsir

r. Mitcbell, 5 Ex.415.

(() I'd Burke B., Id. See

Hast Anglian H. Co. ( . E. C. H.

Ct)., 11 C. Ji. 775; .McGrego)' c.
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t

It has l)eeii said that Mieiv is no such exact (li\ isimi

of sections ni Acts (»f Parhanient into those that aiv

directory and tliose tliat are imperative as is ordin-

arily assumed to he a cate«,'orical (Hvision which

exhausts every possihle chiss of secti(m. A section

may be imjjerative as re<^ar<ls tlie voluntary action of

parties, hut not so where such events hap|>en that its

jirt vision cannot he attended to. The [)rovision,

Mieicfore, of s. 42 (13) of the Metropolis Valuation

Act, 1809, that the assessment sessions shall he held

after February 1st. but so that all ai)])eals shall h

determined before Mnwh 81st, while imperative!)

requirin^T that the Court shall do all in its power t(

obey its mandate, would not operate so as to preven

a continuance of the sessions after ^farch 8()tli

where, through necessity or default of the ('our

itself, whether culpable or not, the business was no

then concluded. Parties who have done all that tli

statute re([uires of them are not to lose their ri^'li

of api)eal because the final hour was struck o

March 80th. The enactment uuist be read, as a

enactments are, sul)ject to their not beinji mad

absurd by nnitters which never could ha\r hee

within the calculation or consideration of tl

Legislature {<i).

Deal, etc. R. Co., IHQ. lidlH;

Royal Britisii Hank ''. Tiii-

(juand, 5 E. iV h. 24>^ Nuf,'eiit

r. Smith. 1 C. 1' D. 42:'.

(II) ;i-l X 3:5 Met. c. ('.7.
:

r. Loiuli)!' ,)..!. iV ljOiulunC.(

[1893] 'J (.,.. i- 47«i.
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SECT. IV. LEX NON COGIT AD IMPOSSIBILIA CUILIBET

LICET REMNTIARE .irHI PRO SE INTRODICTO.

Kiiaetinents which iiui)ose (hities on conditions

luv. when these are not conditions prececU'iit to the

exercise of a jurisdiction, subject to tlie maxim that

lex nou cof^it ad impossibiHa aut inutiha. They are

understood as disi>ensing with tlie performance of

what is prescribed, wlien pertormance is idle or

iin|K)Ksible (").

Thus, where an Act [n-ovided that an appellant

should send notice to the respondent of his having'

entered into a recognizance, in default of which the

appeal shouhl not be allowed, it was iield that the

death of the respondent before service was not fatal

to the appeal, but dispensed with the service (/»). In

the same way, the provision of the '20 it 21 \kt.

e. 48, which similarly makes the transmission of a

case stated by justices to the Superior C ourts. by the

ajjpellant, within three days from receiving it, a

(./ 1 As to performance, where i.. R. 1 C. P. 615, 2 Id. (iol ;

tlif (lutv has noi Iweri imposetl Clifford v. Watts, L. R. C. P.

hv su))erior authority, hut has 077 ;
Howell v. Coupland, 1

Q. B. D. 25H; and Nichols r.

Marslimd, 2 Ex. D. 4 ; Jacohs

r. Credit Lyonnais, 12 Q. B. D.

589.

(/>) R. V. Leicestershire, 15

Q. B. 88. See also Brunifitt /•.

Rol)erts, L. R. 5 C. P. 224.

37

heen voluntarily assumed, see

I'anidine v. Jane, Aleyn, 2(5,

iiml the cases cited in Hall r.

Wrifjht, E. B. A E. 74(5. See

li. Taylor c. Caldwell, 3 B. .t

S, >2() : Boast / . Firth, L. R. 4

t-'. !' 1 ; Applfl)y r. Myers,
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condition precedent to the hearing of the appeal (n),

was lield dispensed with, when the Court was

closed during the three days ; since compliance was

impossible (l>).

In such cases, the provision or condition is dis-

pensed with, when compliance is impossible in the

nature of things. It would seem to i>e sometimes

ecpially so, where compliance was, though not iiii-

l)ossil)le in this sense, yet impracticable, witiiont

any default on the i)art of the person on whom

the duty was thrown. An Act, for instance, whicli

made actual payment of the rent, as well as tlu

renting of a tenement, essential to the acquisitioi

of a settlement, would probably be comi)lie(l with

if the rent was tendered, though it was not sit

cepted (V). If the respondent in an a])peal kt'pi

out of the way to avoid service of the notice o

appeal, or at all events could not be found nite

due diligence in searching for him. the scrvict

reipiired by the statute would i)rol)abl\ be dispensei

with(«/). So, if the appellant was entitled to ai>i)eal

(a) 'Morfiiin r. Edwards, ")

H. & N. 415; Woodhouse r

Woods, 29 L. .!. M. C. Ui)

:

Stone V. Dean, i:. B. & E. 504 :

Norris c. Carrington, 1(5 C. B.

N. S. 10 ; Exp. Han-isoii, 2 De

G. & .1. 22i).

[b) Mayer r. Harding. L. Iv.

2Q. B, 410; see 11 r. Allan, 4

B. .V S. 915; R. '•. Hloonislmr

County Court Juiijje, 17 Q- 1:

I). 788. See also R. /. I iOiulo!

.F.). ct London C. C, [1S93

Q, B. 47G.

((•) Per Ba\ley .1. in H. '

Amptliill, 2 B. .V C. 847.

{(1) Per Cur. in Morgan >

Edwai-ds, and jn-r Cruniplou.
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subject to the condition of giving security for costs

within a certain time, he would be hehl to have

compHed with the condition, if he offered and was

ready to complete the security within the limited

time, though it was, owing to the act of the Court,

or of the res])ondent, not completed t'll long after (</).

Indeed, the Courts will exercise a discretion in

extending time (when not going to the jurisdiction)

where the non-compliance arose from excusable

mistake (h).

Where, however, the act or thing required by the

statute is a condition precedent to the jurisdiction of

the tribunal, compliance cannot be dispensed with
;

and if it be impossible, the jurisdiction fails. It

would not be competent to a Court to dispense with

what the Legislature had made the indispensable

foundation of its jurisdiction. Thus, the Act which

iiacts that justices, at the hearing of a bastardy

snnmions, " shall hear the evidence " of the mother,

and such other evidence as she may adduce ; and

wliicli authorises them to make an affiliation order

" if the mdtlier's evidence be corroborated in some

•• material i)articular by other testimony," makes the

vidfuce of the mother so essential to the juris-

diction that no order could be made without it.

itiul Hill .1. in Woodhouse >:. 3 Q. B. 173; and see R. v.

Woods, iihi sup. See also Syred Astoi ,

' L M. & P. 491.

r. Carrutliers, E. B. .t E. 409. {b) Cusuck . L. & N. W.

Of, Waterton /-. Baker, L. H. E. C<>. ^ 1S91] 1 Q. B. 347.

37 -2
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althouf^h the woman died before the hearing,'!").

So, under the County Courts Act, 1875, which

empowered a party to move the appellate Court or

a judge at chambers for a new trial " within eight

"days after the decision," the time could not ht

extended by either Court or judge {h). Under the

13th section of the Admiralty Act of 18(51, which

gives the Court of Admiralty the same lowers, wher

a vessel or its proceeds are under arrest, as the Conn

of Chancery had under the Merchant Shipping Ac

of 1854, over suits for limiting the liability of ship

owners, no jurisdiction could be exercised by tin

former Court, when the ship was lost. The juris

diction of the Court depended on the ship, or th^

proceeds of its sale, being under arrest; and th

shipowner could not give it jurisdiction by paying int^

Court a sum equivalent to its value or proceeds (.1.

Another maxim which sanctions the non-obseiv

ance of a statutory provision, is that, cuilibet lict

renuntiare juri pro se introducto. Every one has

right to waive, and to agree to waive the advantag

(rt) R. V. Arinitafje, L. R. 7 10 P. D. 110 ;
Ashdown

Q. B. 773. Coinp. Ditton's Curtis. 31 L. J. M. C. "iK

Case, 2 Salk, 4*»0, supra, p. 311. Edwards r. Rol)erts. ^IHIU

(ft) 38 .<: 3'.) Vict. c. 50

:

Q. B. 302.

Brown v. Shaw, 1 Kx. D. 42-5

;

(c) James v. L. »<: S. W.

Tennant v. Rawlin^s. 4 C. P. D. Co.. L. R. 7 Ex. 287. See al

133. See also R. v. Salop. () R. r. Belton, 11 Q. B. 37'.t

Q. B. ]). ()(;i> : Aliier ' . Aliier, c. Shuniier, 17 Q. B. D. :<-•)
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of a law ov rule made solely for the benefit and pro-

tection of the individual, in his private capacity («),

and which may be dispensed with without infrin<,nng

on any public rifjht or public ])olicy. Thus a person

may agree to waive the benefit of the Statute of

Limitations (/»). The trustees of a turni)ike road

may, in demising the tolls, waive the provision of

the Act which recpiires that the demise shall be

signed by the sureties of the lessee (<). A pas-

senger may waive the benefit of an enactment which

entitles him to carry so many pounds of luggage

with him ; and he does so, it may be added, by

taking a ticket with the express condition that he

shall carry no luggage (d). The only person in-

tended to l)e benefited by such an enactment is,

obviously, the passenger himself; and no considera-

tion of public iwlicy is involved in itin. A statute

authorising a trading com]vany to levy lolls withm

a specified maximum does not bind them to exact

uniform tolls from all jwrsons alike ;
but they are

entitled, in the absence of an express i)rovision

reciuiring eijuality, to remit any part of the tolls

to particular ])ersous, at their discretion! / ).

{„) McAllister r. Rov.hest. •
(./) Rumsoy /. N. H. K. Co.,

(Bp.), C. P. D. 194. H C. B. N. S. (14 1.

(//) E. 1. Co. c. Paul, 7 Moo.

P. V. Sfj , Lade v. Trill, «> Jur.

27'2, per Knight Bruce W.-C.

:.
j Miirkhani r. Stuiit'ord, 14

C. H. N. S. a7().

U') kl. per VVilles .1.

( / ) Hun^erford Mark* ! Co.

r. City Htea»iil)oat Co., i E. &

E. 365. 4
si
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When a jjerson does waive the henefit of any siuh

law, he cannot recall the concession, after it has been

acted on, and insist on the right whieli the rule >,'iive

him. A tenant, for instance, whose goods liave been

distrained, may waive the enactment which requires

an appraisement before the sale of the goods ; and

he could not, after the sale, be heard to complain

that no appraisement had been made (ti). Where a

question between two railway companies has been

tried on the merits without either party raising the

point that the matter ought to be referred to arbitra-

tion, it is too late on the hearing of an ai)peal to

insist that the case should be so referred (/»).

The regulations concerning the procedure and

practice of Civil Courts may in the same way, when

not going to the jurisdiction, be waived by those foi

whose protection they were intended. Thus, tht

provisions of the Act of 4 Anne, c. 10, which requirec

that a plea in abatement should be veritied by atti

davit, might be waived by the plaintiff (<). So, thi

13 & 14 Vict. c. 01, s. 14, which gave an appea

from a County Court, provided the appellant, withii

ten days gave notice of api)eal and security fo

costs ; and after directing that the a|)peal should h

in the form of a case, enacted that no judgment of ;

(«) Bishop r. Bryant, 6 C. .V; 40 Cli. 1). KXl

r. 4!S4. And see Atkins t: fc) Gniliuiii r. Iiiglein, 1 K:

Kilby, 11 A. .<: E. 777. HOI.

[h) L.C. A 1). K. /•. S. ]]. H,

^S'kJSf^^
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Comity Court Judge hUouUI be reinovetl into any

other Court, except in the manner and under the

provisions al)ove mentioned ; it was heUl that the

want of due notice and security might he waived.

The provision was intended for the benefit of the

respondent, and was not a matter of public con-

cern (o). So, a defendant in an action in a County

Court which has jurisdici'on over the case subject to

leave being given, may waiv that want of leave (/»)

;

and a defendant, even in a criminal case before

justices if the subject matter be within their juris-

diction, may waive any irregularity in the summons,

or indeed dispense with the summons altogether

;

and he does so in such cases not, indeed, by appear-

ing merely (<), but by appearing and entering on the

case on its merits. The tribunal having jurisdiction

over the matter, he would not be allowed to take his

chance of prevailing on the merits, and to reserve

his objections to a mere preliminary irregularity (</).

((•) R. V. Carnarvon, 5 Nev.

i^ M. 364 ; R. r. Shaw, 34 L. J.

M. C. IG'J ; R. V. Hughes, 4 Q.

B. 1). 614. Conip. Dixon i'.

Wells, 25 Q. B. D. 249.

id) R. r. Barret, 1 Salk. 383 ;

R. r. Johnson, 1 Stra. *261
; R.

c. Aikin, 3 Burr. 17S5; R. v.

Stone, 1 East, 631); R.f. Berry,

'28 L. J. M. C. 86 ; R. r. Flet-

cher. L. R. IC. C. 320; R. c

{a) Park Gate Iron Co. r.

Coates. L. R. 5 C. P. 634. See

also R. V. Long, 1 Q. B. 740

;

Tyerman c. Smith, 6 E. it B.

719; Freeman r. Read, 4 B. &

S. 174 ; Palmer r. Metrop. R.

Co., 31 L. J. Q. B. 259 ;
He

Recent U. S. Stores, 8 Ch. D.

(•).

(h) Moore c Gamgee, 25 Q.

B. D. 244.

f I

1^^
'mi
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-t

So where n statute requires justices to make known

to a party his ri^ht to ajipeal, and the steps necessarv

to carry ont this ri^ht. such as Mi^'n^ notice of H|)p»'iil

and enterinji into recognizances, the party may waive

this provision {a).

But when pnbHc policy requires the observinK*' of

the provision, it cannot be waived by an individual.

Privatorum conventio juri publico non derogat (/*).

Private compacts are not permitted either to render

that sufficient, between themselves, which the law

declares essentially insufficient ; or to imi)air the

integrity of a rule necessary for the common welfare;

such, for instance, as the enactment which recpiires

the attestation of wills (<•). Thus, the invalidity of

the service of a writ on a Sunday cannot be waived
;

for it is a matter of public policy that no such pro-

ceeding should take place on Sunday («/). It has

been held that the maxim volenti non fit injuria is

not to be applied to cases of injury occasioned by the

breach of a statutory duty imposed for the benefit ol

others as well as the injured party {<'). On the same

Smith, la. 110; R. /. Widdop,

L. R. 2 C. C. 3 ; Bolton c. Bol-

ton, 2 Ch. D. 217.

(«) R. r. Yorkshire, 3 M. .t

S. 493 ; and does so by declar-

ing that he does not intend to

appeal.

(h) Dig. 50, 17, 45.

(r) Per Wilson J. in HahtM g-

hani (-.Vincent, 2Ve8. jun. 227,

See New York Civ. Code, .\rt.

1%H, n. 2.

{(1) Taylor r. Phillips, 3 East

155.

(e) Baddeley v. Earl (J ran

ville, 19 Q. B. D. 423 ; Thoiniis

r. Quartermaine, 18 Q. H. I)

685.
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principle a public Ixxly, Huch as a local authority,

which XH authoriHed to make bye-laws, cannot <lis-

jiense with them in particular cases, the bye-laws

not being for its benefit but for that of the public {«).

It is said to be a general understanding in the pro-

fession that a prisoner can consent to nothing ; at

least in the course of his trial (h). In criminal

matters, a person cannot waive what the law

recpiires (V). Where, upon a trial for felony, the

jury was discharged, and, at the new trial, some of

the witnesses, after being sworn, had their evidence

read over to them by the judge from his notes, and

the counsel for the Crown and th.i prisoner had

afterwards liberty to examine and cross-examine

them; it was held that this course of proceeding

vitiated the trial, and that the conwnt or ac(piiescence

of the prisoner did not cure the irregularity (</). The

object of a criminal trial, it was observed, was the

administration of justice in a course as free from

doubt or chance of miscarriage as human administra-

tion of it can be ; not the interests of either party.

Consent cannot give jurisdiction (<) ; and tluM-efore

(«) Re Mcintosh, 61 L. J.

Q. H. 164.

{!>) Per Cur. in R. r. Ber-

tmiid, L. R. 1 P. C. 520.

(.) Per M. Smith .1. in Tark

Gate Iron Co. c. Coates, L. R.

5 C. P. 639.

Ul) R. t", Bertram!, ubi. sup.

;

and see R. r. Bloxhani, ()Q. B.

52H ;
per Pollock C.B. and

Alderson B. in Graham r.

Inglehy, 1 Ex. 651. Comp. H.

i: Thornhill, 8 C. & P. 574.

See Exp. Best, IHCh.I). 4HK.

(e) Lawrence c. Wilcock, 1

1

A. & E. 941 ; Lismore r. Beadle,

f I

n
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*¥

any statutory objection which goes to the jurisdictioi

does not admit of waiver. Thus, the Sumniar

Juirsdiction Act, 1879, s. 33, which empowers eithe

party, after the determination of an information b;

justices to apply to the Court to state a case, require

that the application should be made to all who heuK

it, and the objection that the case was stated h

some only of them cannot be waived, because it goe

to the jurisdiction ('(); and the provision of th

20 & 21 Vict. c. 43, which requires the appellau

from a decision of justices to transmit the case i

three days to the Court of Appeal, could not b

waived by the respondent, on the ground either tlui

it went to the jurisdiction, or that it related to

criminal case, or that the justices had an interes

in the observance of the rule (/>). So, a provisio

that a sunnnons shall be served within a certai

time goes to the jurisdiction, and must li

observed (c).

It may be added here, that a person is sometinu

1 Dowl. N. S. 566; Exp.

Robertson, 20 Eq. 733 ; Jack-

son r. Beaumont, 11 Ex. 300.

(a) 42 .V: 43 Vict. c. 49;

Westmoie v. Paine, [1H91] 1

Q. B. 482.

(/') Morgan v. Edwards, 5

H. it N. 415 ; Peacock v. P.,

4 C. li. X, S. 264, Cnnip.

Peters i: Sheeban, 10 M. i<;

W. 213 ; Great N. Committi

r. Inett, 2 Q. B. D. 284 ; E.

Hughes, 4 Q. B. D. 614. St

the remarks in Park Gate Ire

Co. r. Coates, L. R. 5 C. 1

634, dubit. Keating J. ; Bui

nett c. .\tkins, 4 C. P. D. 80

((•) Dixon c. Wells, 25 Q. 1

D. 249.
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estopped by liis own conduct from availing himself

of legislative provisions intended for his benefit.

For instance, a prisoner for debt, representing a

person to be an attorney, to attest a warrant of

attorney, who did not belong to that profession,

could not afterwards be allowed to impeach the

warrant on the ground of inadequate attestation {a
)

;

and the grantee of an annuity, on whom the duty

is cast of enrolling the deed of grant, would be

estopped from taking any advantage from his neglect

to enrol it (/»).

Where an Act of Parliament compels a breach of

a private contract, the contract is impliedly repealed

l)y the Act, so far as the latter extends ; or the

breach is excused, or is considered as not falling

within the contract (t)- The intervention of the

Legislature, in altering the situation of the con-

tracting parties, is analogous to a convulsion of

nature, against which they, no doubt, may provide

;

but if Liiey have not provided, it is generally to be

considered as excepted out of the contract (</). Thus,

where land was leased to certain persons, who

{a) Joyce c. Booth, 1 B. & P.

97 ; Cox r. Cannon, 4 Bing. N.

C. 453.

(6) Molton c. Caniroux, 4

Kx. 17 ; Turner c. Browne, 3

C. B. ]r>7. See also /?(?Connan.

20 g. B. D. 690 ; Exp. Mus-

grave, 3 M. D. ii- D. 380, and

Exp. Greener, 15 Ch. D. 457.

(t) Per Cur. in Brewster v.

Kitchell, 1 Salk. 198.

(J) Per Pollock C.B. in Os-

wald r, Berwick, .S E. it B.

653. k

1 •!

I
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covenanted to build a workhouse on it, and not t(

use the house or land for any other purpose than th

support of the poor of the parish ;
and the Poo

Law Commissio lers, under the 4 & 5 Will. IV. c. 7(1

incorporated the parish in an Union, and remove

the paupers to the Union workhouse, whereupon th

house was shut up and the land was let at a rac

rent, which was applied in aid of the rates

;

was held that the covenant had not been broker

or that the breach was excused by legislativ

compulsion [u).

If a man covenants not to do a thing which \\i

unlawful at the time of the covenant, and an A(

subsequently makes it lawful only, but not impevi

tive, to do it ; the covenant is unaffected by tl

Act (/>). Where a lessee covenanted, for himse

and his " assigns," that he would not build on tl

demised premises ; and he was afterwards compellei

under an Act of Parliament, to sell the land to

railway company, who built on it ; it was he

that the company was not an " assign " within tl

meaning of the covenant. The Legislature, it w;

considered, had, in compelling the sale, created

kind of assign not contemplated by either lessor

lessee when the contract was entered into ; and s

the lessee could not justly be held responsible f

(a) Doe V. Rugeley, 6 Q. B.

107. See D. of Devonshire c.

Barrow Steel Co., 2 Q. B. D.

286.

(/;) Per Cur. in Brewster

Kitchell, 1 Salk. 198.



CONTRACTS MADE NON-PERFORMAULK 589

the acts of such an assign. It was not reasonable

to impute to the Legislature the intention that

he should remain liable for the non-i)erformance

of that which it had, itself, prevented him from

performing («)•

(a) Baily r. De Crespigny, of London, 1) C. B. N. S. 726

;

L. A. 4 Q. B. 180. See also Newington r. Cottingham, 12

Wadham i: P. M. Gen., L. R. Ch. D. 725.

6 Q. B. 644 ; Brown r. Mayor



CHAPTER XIII.

SECTION I.—CONTRACTS CONNECTED WITH ILLEGAL ACT!

4 A

It is, and has always been, an established rule (

law^ that no action can be maintained on a contra*

made for or about any matter or thin^ which

l)rohibited and made unlawful by statute. Such

contract is void (o). What has been done i

contravention of an Act of Parliament cannot 1

made the subject of an action (h). Thus, as tl

^letropolitan Building Act prohibits the use i

combustible materials for buih'.ing walls in tl

metropolis, the builder of any such walls could n^

maintain an action for the price of erecting them (<

As the statute 55 Geo. III. c. 19-1, s. 14, forbii

medical i)ractice by unqualitied persons, a contra

made between such a person and a duly qualitit

medical practitioner, that the latter should assi

the former in carrying on a medical practice, won

be void for illegality id). It would seem, howevt

that this would not be so if the unqualitied perse

(a) Baitlett v. Vinor, Carth. S. 593.

252 \i)cr Bowen L.J. in Melliss (^) Stevens c. Gourley, 7

c. Shirley, 16 Q. B. D. 453. B. N. S. 99, sup., p. 554.

(h) Per Lord Ellenborough {<V) Davies r. >[ackuna,

in Langton r. Hughes, 1 M. it Ch. D. 596.
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<licl not himself practise, but merely employed a duly

<|ualified assistant to do so. A waterman beinjr pro-

hibited by statute from taking an apprentice, unless

he was the occui)ier of a tenement wherein to lodge

him ; it was held that no settlement was gained by

service under an indenture of apprenticeship made

contrary to this i)rovision (a).

When a i)enalty is imposed for doing or omitting

an act, the act or omission is thereby prohibited and

made unlawful ; for a statute would not inflict a

penalty on what was lawful {!>). Consequently, when

the thing in respect of which the penalty is imi)osed

is a contract, it is illegal and void. In the case

cited above, the Act had declared that it should not

be lawful to take the apprentice, and imposed a

penalty for doing so («) ; and in another, where

service under an indenture of apprenticeship as a

sweep was similarly treated, the statute had not

only declared the apprenticeship "void," but im-

posed a penalty on the master (d). The Joint Stock

Companies Act, 7 & 8 Vict. c. 110, s. 24, in enacting

that every promoter of a company concerned in

making contracts on its behalf before its provisional

registration, should be subject to a penalty of i:'25.

(a) 10 Geo. II. c. 31 ; R. c.

Giavesend, 3 B. & Ad. 240.

(h) Per Lord Holt in Bartlett

i". Vinor, uhi sup. ;
pri Lord

Hiitherlev in lie Coik, etc. R.

Co., L. R. 4 Ch. 74S.

((•) R. V. Gravesend, ubi sup.

((/) 28 Geo. III. c. 48 ; R. /.

IIipswelI,8H. .<:C.4()r).
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impliedly rendered every such contract illegal an(

therefore void (o). So, the 25 & 20 Vict. c. 8U, ii

enacting that no company of more than tv^ent

l)ersons should he formed for carrying on an

husiness for gain, unless it were registered, renderei

illegal and void all contracts for carrying on it

husiness if the company was not registered (h). Th

Act which imposes a penalty on certain classes c

persons for exercising their ordinary callings o

Sunday, not only suhjects the offender to the penal t.^

hut invalidates every contract made in the course (

any such prohihited exercise, so far as the right (

the offender, and of any person with whom 1

contracted, if privy to what made it illegal, ai

concerned (<•).

The Highway Act, 5 & G Will. IV. c. 50, s. 46, i

imposing a penalty of i'lO on a road surveyor wl

had any share in a contract for supplying work <

materials, or horse lahour, for any of his highway

without the written license of two justices, Wi

equally fatal to his recovering any payment for sue

supplies or services {d). The 50th section of tl

Merchant Shipping Act of 1854, which enacted th;

(a) Bull r. Chapman, 8 Ex. Q. B. D. 563.

(c) Fennell v. Ridler, 5 B.

C. 406; Smith v Sparrow,

Bing. 84 ; Bloxsome r.WilliaiT

3 B. & C. 232.

(d) Barton r. Pigott, L. R.

Q.B.86.

444 ; and see Abbot v. Rogers,

16 C. B. 277.

(b) lie Padstow Assur.

Assoc, L. R. 20 Ch. D. 137

;

Jennings v. Hammond, 9 Q. B.

D. 225; Shaw r. Benson, 11
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the eertiticate of ii ship's lej^istrv shall be used

only for the navigation of the shi}), and imposed

a penalty on any person in jwssession of it, who

refused to give it up to the [)erson entitled to its

custody for the i)urposes of navigation, impliedly

prohibited its use for any other purpose ; and

rendered a pledge of it illegal and void, and giving

no right to detain it e\n\ against the pledgor,

if the right of possession and i)roperty had vested

in him {n).

Further, any contract connected with or growing

out of an act which is illegal is also invalid. Thus,

a contract to dance at a theatre not duly licensed

cannot be enforced by action (h). It being unlawful

for any election agent, except the expense agent, to

make any payments on behalf of a candidate, even

for current exjjenses, an agent who made any such

payments could not, for this reason, recover the

amount from his principal (c). So, a contract to

make bets (which are, by 8 iV 9 Vict. c. 109, irre-

coverable) cannot be enforced (</). It is a contract

to make void contracts. But as a betting contract

is void only and not illegal, when a bet has been

(a) Wiley v. Crawford, 1 B. c. Richardson, L. K. o C. P.

& S. 253. 744.

(h) Gallini r. Laborie,5T. R. (c) 26 & 27 Vict. c. 29 ; Be

•242. See also De Begnis r. Parker, 21 Ch. D. 408.

Annistead, 10 Bin-,'. 107 : r.evv {ih Cnhen r. Kittell, 22 Q.

( . Yates, 8 A. & E. 129 ; Elliot B. D. 680.

i.s. 38
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received by an iigent the i)iincii)al iniiy recover

from him («»)•

As the Pawnbrokers' Act, m) A: 40 Geo. III. c. \)

requires that for the better manifesting hy whom tl

business of a pawnbroker is carried on, every jwisc

who carries it on shall cause his name to be \mnh

over the shop; an agreement for a partnershi))

that business, which included a stipulation that tl

name of one of the partners should not be paiuti

up, would be illegal and void (/>). And so would

an agreement to let premises to a person, with tl

object of enabling him to sell si)irituous liquors the

without a license (c).

Where an Act provided that before a ship sail*

the master should obtain the clearing officer's cev

ficate that the whole cargo was below deck, ai

forbade him, under a penalty, to sail without t

certificate or to place any cargo on deck ; a voya

in contravention of these provisions would be illeg

and a policy of insurance on the cargo effected by

owner, who was privy to the transaction, void (d).

(a) Bridger r Savaj^e, lo

Q. B. D 363. See also Read r.

Anderson, 13 Q. B. D. 779,

and the statute 55 & 56 Vict,

c. 9 ; Lilley v. Rankin, 56 L. J.

Q. B. 248.

(h) Armstronf^ r. Lewis, 2 C.

& M. 274 ; Warner c. Arm-

strong, 3 M. & K. 45 ; tiordon

r. Howden, 12 CI. & F. •2-

Fraser c. Hill, 1 Macq. H.

C. 392.

((•) Ritchie r. Smith, 6 C.

462.

{(l) See the two cases of (

nard r. Hyde, 2 F.. & E. 1, i

E. B. & E. 670 ; Wilson

Rankin,L.R. IQ. B.162;I)
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'cover it

J.v. Ut),

hoiii the

y |H'Vsoii

l)iiintHl

rsliip in

thrtt the

painted

would he

with the

ors there

p sailed,

r's certi-

eck, and

hout the

a voyajie

)e illegal,

ted by its

id (d).

& F. 1237;

acq. H. Li'

ith, 6 C. B.

;ases of Cu-

<: E. 1, and

Wilson ('.

.162;I)ud-

Where a statute prohibited brewers from usiiif?

any ingredients but nuilt and lio|)s in brr'wing beer,

it was beld that a druggist who sold drugs to a

brewer with the knowledge that they were to be

used in making beer, contrary to the Act, and under

lircumstanees which made him a participator in the

illegal transaction, could not recover the price of the

drugs (.'»).

But mere knowledge of the purposed illegality,

without actual participation or i)rivity in it, would

not affect the contract. Thus, a sale of goods in a

foreign country, with the knowledge that the pur-

chaser intended to smuggle them into England, but

without any i)articipation in the transaction, would

not be invalid (h).

The question has frequently arisen, when an Act

prescribes regulations, forms, or other attendant

circumstances, more or less immediately connected

gton V. Pembroko, L. R. 9 r. Mare, 2 H. & C. 339 ; Clay v.

Q. H. 581 ; Atkinson i'. Abbott,

11 East, 135.

id) SeeHolman c. .Johnson,

1 Cowp. 341 ; AI)bott i: Rof?ers,

Ki C. B. 277 ; Langton c.

Hi.glies, 1 M. & S. 593 ; Hodg-

son r. Temple, 5 Taunt. 503 ;

I'axton c. Pophani, 9 East, 408

;

(iaslightCo. c. Turner, 6 Bing.

N- C. 324. See also Fislier v.

Bridges, 3 E. & li. 642 ; (Jeere

Ray, 17 C. B. N. S. 188 ; Hobbs

r. Henning, 17 C. B. N. S. 791

;

Beeston v. Beeston, 1 Ex. D.

13; Brooker r. Wood, 5 B. t^

Ad. 1052.

{b) Holnian c. .Johnson,

Cowp. 341 ; couip. Waymell t\

Read, 5 T. R. .W9 ; Lightfoot c.

Tenant, 1 Bos. i^ P. 51. See

Hobbs c. Henning, 1-7 C.B.N.

S. 791.



|ii
II

51)») INTEHl'UETATIOX OF HTATUTES.

.1

|,H

*<--»

=.i._

with contrufts, cithtT witli or without pcimltics

uoii-coiupliiUKt'. whether ii contiiii-t enteifd into

•lisie^anl of iiiiv of them is thereby prohiliited. i

so iUe«,'al, or whether the oliject of the Act is

Hutticieiitly iittained hy the imposition of i

penalty ; and the ciiief test for its decision see

to l)e whether the provisions ha\e. or not. so

object of ^'eneral policy, which requires that

contract shouhl he invalichited.

Thus, it h)is bei'U iudd that enactments which

(piired, under penalties, that all bricks made for h

should be of at least certain specified dimensions (

or that persons who sold corn, except by cert

measures, should be liable to a [jenalty (//) ; or t

vendors of coals should, under a penalty. deH\

with the coals sold, a ticket setting,' forth tl

weight and the inimber of sacks in which they

contained (< i ; or that farmers and others sho

sell butter in tirkins of a certain size, branded w

their own and the maker's names (</) ;
prohibited

contracts ma le in disrej^ard of such provisions, i

made them void, so that no action c ndd be nni

tained for the pric^ of the floods sold. On
same jijround, where printers were I'ecjuired to a

(a) Law c. Hodsoii, 11 Eiist, VJ2 ; Cundell r, Dawson.

300. B. 37(i.

(6) Tyson c. Thomas, McCl. (d) Foister r. Taylor, -j

& Yd. 119. Ad. 887.

(c' Little r. Poole. '.» H. i<; C.



CoNTHArrs CONNKCIKI) \. .TH ILLKOALITY. r,u7

tlu'ir imiiu's to tli«' hooks wliii li tln'V printed, it wiih

lu>](l tlutt II printer conM not iiiaintnin iin action for

liis work and niaterials in printing' a hook in wliit-h

lie Imd omitted to eoniplv with this statutory ]»rovi-

sion {ti). Tlie poHcv of these Aits was to prevent all

such deahnj^'s ; and it would have heen imperfectly

attained, if the sellers had heen merely suhjected to

H jienalty, while tiie purchasers renuiined liahle to

he sued.

The saJU" strinj^ent effect has J)een ^'iven to

enactments which imposed, under a penalty, rej^^uln-

tions relatin«,' to ])ers()nal qualitication. Thus, an

Act which im])osed a penalty on an unqualified

jterson who drew conveyances for reward, would

invalidate any contract with him for such a pur-

jK.se {!)). So. an Act which in:i)osed jjenalties on

1 ersons for acting,' as hrokers in the City of London,

who had not heen admitted and paid certain fees for

the henetit of the City (inasnnich as its ohject was,

not the enrichment of the citizens of Tiondon, hut

tile protection of the jaihlic hy preventing' improper

persons from actin<; as hrokers). was held to in-

Viilidate the dealinj^s of an uiKpialitied hroker. so

far as to prevent him from recovering i)ayment for

his services in that cai)acity (' ). Jiut it would not

til) Her.sley /•. l^if^nold, o H. /•. Ciowliuid (las Co., 10 Ex.

(V A. .'{35; iuul see Stephens r. liij.i.

iiiiiiinson, 2('. iV-I. 209. (cj (i Anne, c. Hi ; Cope o.

i/') 44 (ieo. 111. c. iW ; 'Liylor Kowlunds, 2 .M. .^ W. 14'J.

I i
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affect his right to recover from his employer mone

paid on his behalf to complete the irregular pui

chase ; for this was a transaction distinct from hi

character of broker (ti). It has been held that a

enactment, which provided that no person interests

in a contract with a company should be capable (

being a director, and that if a director of a compaii

were concerned in any contract with the com})an

he should cease to be a director, did not, at lav

invalidate such a contract (//). In ecpiity, tl

contract would be void (c).

But where the object of the Act is sufficient!

attained without giving the i)rohibitiou so stringei

an effect, and where it is also collateral to >

independent of the contract, the statute is undf

stood as not affecting the validity of the contra(

Thus it has been held by the House of Lords tli

the provision of s. 43 of the Companies Act, l.S«:

which imposes a penalty of A'SO upon every offi(

of a limited company who knowingly and wilful

authorises or permits the non-registration of mo

gages, or charges specifically affecting the property

a comi)any, is not to be construed as also invalidati

(a) Smith c. Liiido, o C. H.

N. S. 587. Comp. Steel c

Henley, 1 C. & P. 574 ; Latham

c. Hide, 1 C. & M. 12H.

(Ii) Foster r. Oxford, etc. R.

Co., 13 C. K 200. Comp.

Barton r. Port Jackson Co.,

Barbour, New York R. 397.

(c) Aberdeen R. Co.

Blaikie, 1 Mucq. H. L.

ICl.
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debentures issued to a director, because he has

omitted to register tliein (a).

And where an Act subjected every licensed dis-

tiller to a i)enalty of 1'200, if he sold spirits by retail,

or even wholesale, anywhere within two miles of the

distillery, and required that every license should

state the name and abode of every person licensed
;

it was held that the omission, in the license, of the

uume and abode of one of the hve partners in a

distillery, and the retailing of spirits by him, did not

affect the sale, so as to [)revent the partnership from

'('covering the price {h). So, the provisions of an

Act which imposed penalties on every dealer in

tobacco who omitted to paint his name over the

entrance of his premises, or who dealt in tobacco

without a license, were understood as not affecting

the validity of a contract l)y a tobacconist who had

neglected to comply with them. They were mere

tiscal regulations, the breach of which was uncon-

nected with the contract ; their object was to protect

the revenue, and this was completely attained by the

enforcement of the penalty (<). On the same ground

it has been held that the omission of a broker to

((() 25 it 2() Vict. c. Hi), s. 43 ;

Wright c. Hoitoii, 12 App. Ciis.

371.

(b) Blow n r. Duncan, 10 H.

A C. 9.3 ; Hodgson r. Temple. ')

Taunt. 181 ; Johnson r. Hutl-

s( n, 11 East, ISO ; Wetherell t'.

Jones, :} \i. & All. 221 ; Bailey c.

Iluiris, 12g. B.*J05.

(() Smith c. Maw hood, H
.M..K \V.4r)->.
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Lit

send to his principal a stamped contract note ii

respect of a sale of stock on the Stock Exchan;^'*'

as required hy s. 17, sub.-s. 1 of the ReveniK

Act, 1888, though subjecting the former to a penalt;

of £20 does not prevent him from recovering froii

the latter his commission on such sale (a).

The Pawnbrokers' Act. 39 & 40 Geo. III. c. iM)

already referred to, affords an illustration of the t\v(

classes of cases. It requires a i)awnbroker to pain

his name and business over his door : and it alsi

requires that before he makes any advance on i

pledge, he shall make certain inquiries of tin

pledgor as to his name, abode, and condition ii

life, and shall enter the results of them in his book

and on the duplicate. A breach of the former pro

vision would not affect the validity of a [)ledge ; bn

a breach of the latter would do so, for they ari

directlv and innnediatelv connected with the con

tract (It). The object of the Legislature by sue)

regulations, which was to guard against abuses

would be but im})erfectly attained if the contrac

were held aooCi.

It was once considered a rigid rule that when tin

bad part of a contract was made illegal or void b;

statute, the whole instrument was invalidattd

(a) 51 it 52 Vict. c. H

;

(h) Fergusson r. Noriiiiin,

Leai'oyd c. ]>nickeii, [1h94] 1 Scolt, 794.

Q. B. 114.



WHETHER WHOLE OR PART OF CONTRACT IS VOID. (UJl

while, if the invalid jmrt was void at coimnon law,

the i-eniaindev of the instrninent was valid ;
a

statnte bein^', it was said, strict law, while the

coiimion law divided according,' to common

reason {</) ; or aj,'ain, the fornier like a tyrant

making' all void ; the latter, like a nnrsin^^ father

inakini,' void only the part where the fault is, hut

preserving' the rest (/*)• But this is not the true

test. The question whether the whole instrument,

or only the invalid part is void, depends on the

more rational jjround whether the vitiated part he

severable from the rest, or not. If the one cannot

lie severed from the other part, the whole is void
;

hut if it he severable, whether the illegality was

created by statute or by the common law, the bad

part may be rejected, and the j^ood retained (<). If

a deed was made on a consideration, part of which

was illegal, the whole instrument would be void, for

every i)art of it would be affected by the illegal

consideration (//) ; and a contract of which the

coiisideraticm is in any part illegal cannot be

III) Norton r. Simines, Hoi).

1±

{li) Mii'evt'rer /. Re<lsliiiw, 1

Mu(l.:55: Mosdcl r. MiddlKon,

1 Vt'iitr. 2M.

(') See jirr Willes .1. in

ritkerin^ /•. Ilfiiieomlie l\. Co.,

L. i{. ;} C. V. 2;")(); per Tuine.-

L.J. in .Tort in r. S.E.R.. «') De

(i. M. .^ (i. -21r,; liiddell /.

Leader, 1 B. & C. ;}'27
; Kxp.

Browninfi, L. K. 5» Cli. ")S:j.

((/) /'(•;• Tindiil C.J. in Wiiite

r. .Jones, 1 BinjT. N. C. (iH-i,

iuid Shackell v. Rosier, 2 Bin},'.

N.C.()4(; ; Collins r. (Iwyniie,

*i l>inf,'. •">44.
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enforced. But it would be otherwise if only sonu

of the i»roniiseH which constituted the considera^'on

were illej^al, and the illegality did not taint the r« si

Thus, although a rent-charge on a living was in

validated by a statute, which declared all charging

of benefices with pensions utterly void ; a covenan

in the deed which created such a charge, to pay it

was held good and was enforced (o). Where a hi!

of sale conii)rised real as well as ])ersonal chattel

it was held void as regards the latter, because ikj

in accordance with the statutory form (/»). But i

V, : - valid as regards the real chattels, because tli

itf^al and illegal i)ortions of the deed were sevci

able («). So, though a bill of sale transferring

shii) by way of mortgage was void, in consecpieiic

of the omission to recite the certificate of registry,

similar covenant, by the mortgagor, to repay tli

money advanced, and secured by the same deei

was held valid and binding (d). So, a tenant ma

be sued on his covenant to pay his rent clear of a

taxes, although in . other part of the lease li

covenants to pay u. landlord's property tax ; a

engagement which was penal and void (<'). Whei

(a) Moiiys c Leake, H T. R. 2o Q. B. D. 279 ; lie Isaacso

411

(//) 45 (<: 4G Vict. c. 4-i. s. 9 ;

Cochiaue c. Eutwistle, 2') Q.

B. D. IK).

(<•) lie Burdelt, 20 Q. B. D.

310;aiulsee Mumfortl r Collier,

[1895] 1 Q. B. 333.

(</) Kerrison r. Cole, H Ka

23]

(c) See also daskell i: Kin

11 East, 165; Howe r. HyutJ

15 East, 440: Reatlshaw
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a miner entered into a contract of eniplovment with

the owners of a colliery, by which he ai^reed not to

leave his eiiiploynient without ^ivin<? fourteen days'

notice, and further aj?reed that deductions that were

in contravention of s. 12 of the Coal Mines Kegula-

tioii Act, 1887, ini<i;ht he made from his wages, it

was held that the whole contract of employment was

not rendered illegal hy the latter agreement, hut ho

was liahle to })ay damages to the colliery t)wners for

leaving without notice [<i). And a friendly society

or cor})orate body is not disabled from suing by

reason of some its rules being in restraint of trade

and so illegal (h).

On the same principle, a bye-law which is partly

good and partly bad is valid as to the former part, if

tl'.e latter is distinct and separable from it (<•) ; and

orders of justices and of other authorities, and the

award of arbitrators are similarlv treated (</).

Bidders, 4 Taunt. o7 ; Green-

wood r. Haiinnersley.o Taunt.

727 ; Piillister c. Gravesend, 9

C. B. 774; The Buckhurst

Peeraf,'e, 2 .\pp. Cas. 1.

((/) 50 it 51 Vict. c. 58

;

Kearney v. Whitehaven Col-

litiy Co., [1«);J] 1 Q. 1?. 700.

(b) Swaine r. Wilson, 24 Q.

li. D. 252.

id R. t: Favershani, « T. R.

352. 2 Kyd, Corp. 155 : R. c.

Lundie, 31 L. J. M. C. 157 ; per

Quain -I. in Hall c. Nixon, L. R.

10 Q. H. 152 ; jirr Bayley J. in

Clark r. Denton, 1 B. A Ad. 95

;

Brown r. Holyhead, 1 H. A C.

(501. Seep. 447, supra.

{(1) R. *•. StokeBhss.GQ. B.

l.JH; R. i. Oxley, Id. 256: R.

i: Robinson, 17 Q. B. 466 : R.

c. Green. 2 L. ^.l. it P. 130 ; He

(ioddard, 1 1. ^I.ivP.2-;.
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SECTION II.—IMHLIC AND PRIVATE REMEDIES.

When a statute creates a new oblij^ation, ov niako

iinlawlul that which was hiwt'nl before, a corresnond

ing righ<^ is tliereby impHedly given, either to tli(

public, or to the individual injured by the breach o

the enactment ; and soiuetinies to both. Again, i

the legislature gives to an association of individual

(<'.(/. a Trades Tnion) which is neither a corporatioi

nor a partnershii) nor an individual, a capacity to

owning pioperty and acting by agents, such capacit;

in the absence of exjuess enactment to the contrar

involves the necessary correlative of liability to tli

extent of such property, for the acts and defaults (

such agents ((/).

Where a statute creates an offence and specilic

certain persons as those by whom the i)rovisions <

the Act shall be enforced, no other person cii

j)rosecute for the offence (/»). Where a penalty i

imposed and nothing is said as to who may recovt^

it, and it is not cieated for the benefit of a piirt

aggrieved, and the offence is not against an indi

vidual. the penalty belongs to the Crown, and tli

Crown alone can maintain a suit for it (c).

{(i) Per FiU'well J. (iiffiiintHl ()23 ; AncU'ison /•. Htuiiliu, .

b};the House of Lords) in Taff Q. B. 1). 221.

Vale Kaihvay r. Aiiialf,'ainated {<) 29 it 30 Vict. c. li), s.
•"

Society of liaihvay Servants, liratllaiifjh /•. Clarke, H A])

[1901] A. C. 42(). Cas. :VA.

(/>) H. /. Ciil.itt. 22 Q. H. 1).
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If a stiitnte proliibits a mtitteiof public- <,MievaiiL'e(/M,

or coininands a matter of puhlit conveiiieucf (/*), all

acts and oinissions coutran to its injunctions are

inisdenieanours ; and if it oinits to provide any

procedure or punishment for such act or default, the

common law method of redress is impliedly <,'iven
;

that is, the procedure by in(hctment, and punish-

ment by tine or imprisonment without hard labour,

or both. The Court may also recpiire the defendant

to tind sureties to kee}) the peace and be of ^rood

behaviour (<•). Thus, the 4H Eliz. c. iH, s. 7, in

euipowerini^ justices to order the father or other

relation of a pauper to |)ay for his maintenance,

impliedly proxided for the enforcement of the order

l)y indictment (</). Churchwardens and overseers

were indictable for not makinj^ a rate to reiml)urse

constables as directed by the 18 S: 14 Car. II.

c. 12 (f). So, refusal or nei,'lect by the father of

a child to furnish the re»?istrar of births, when

reijuested, the particulars recpiired by the (i it 7

Will. IV. c. 8(), is an indictable misdemeanour! /).

Where it was enacted that all persons cominj^ from

a place infected by the plajj^ue should obey such

(a) R. V. Sainsbuiy, 4 T. R. ((/) R. r. Robinson, 2 Burr.

401. 799 ; R. c. Baluie, 2 Cowp. 648

;

[h) R. V. Davis, Say. 133 ; R. c. Ferrall, 2 Den. C. C. 51.

II. r. Price, 11 A. A E. 727. (c) R. i: Barlow, 2 Salk. 609.

(t) 2 Hawk. c. 25, s. 4 ; and (f) R. v. Price, 11 A. .<: 1].

see the cases collected in 727.

Burn's J. Office II.
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^

orders as the Kin^ in council should make ; tin

disobedience of any snch order, l)ein«? a disobedience

of the Act, would be indictable, and punishable h;

fine and imprisonment ((t).

But the matter must be strictly of jjublic concerr

If the statute extends only to particular persons, o

to matters of a private nature, as those relating t

distresses by lords on their tenants, disobedienc

would not be indictable {!>). Where the burden c

rejiairing a private road for the use of the owners an

occupiers of tenements in nine parishes, was throw

ui)on the owners and occupiers in six of tho;-

parishes ; the latter were held not indictable for tli

non-repair of the road, because the duty did n(

concern the i)ublic, but only the individuals who ha

a right to use the private road (c).

If the statute which creates the obligatioi

whether private or public, provides in the saii

section or passage a specific means or procedure t(

enforcing it, no other course than that thus providt

can be resorted to for that purpose (</). Thus, whei

(a) 26 Geo. II. c. G ; R. v.

Harris, 4 T. R 202 ; R. i:

Haigh, 3 T. R. 637; R. v.

Walker, L. R. 10 Q. B, 355.

{h) 2 Hawk. c. 25, s. 4.

(c) R. v. Richards, 8 T. R.

634. See also R. v. Storr, 3

Burr. 1698, and R. c. Atkins,

Id. 1706.

{<!) See 2)er Lord Tenterdi

in Doe v. Bridges, 1 B. & .\

847
;
per L jrd Dennaan in R.

Buchanan. 8 Q. B. 883 ; i

Lord Esher M.R. in Attoriu'

General r. Bradiau^'h, 14 Q.

D. 667 ; Laniplouj>l r. Norte

22 Q. B. D. 457 ; Wake

Mayor of Sheffield, 12 Q. B.
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the land tax redemption Act directed that the tax

should be added to the rent in all future bishops'

leases, and should be recoverable in the same way

as the rent, it was held not recoverable by any other

means (//). A breach of the 5 & (5 Ed. VI. c. "25,

which enacted that no person should keep an ale-

house, but such who should be admitted thereunto

and allowed in open sessions, or by two justices,

under the penalty of summary commitment bv

justices for three days, was not subject to prosecu-

tion by indictment (/>). The 21 Hen. VIII. c. 18,

having enacted that no spiritual person should take

lands to farm, on pain of forfeiting t'lO, it was held

that an offender could not l)e indicted for a breach

of this enactment, but could only be sued for the

penalty (c). Similarly no indictment will lie against

an overseer of a i)arish for wilfully inserting the

14o ; R. r. County Court Judfje

of Essex, 18 Q. B. D. 707.

This does not apply to the

equitable remedy by injunc-

tion. See ex. yr. Cooper r.

Whittingbani, 15 Cli. D. 501 ;

Hayward ''. East London

Waterworks, 2H Cb. 1). 138;

Attorney-General r. Basinj;-

stoke, 45 L. .1. Cb. 72(;. Vass-

niore r. OswaldtwistU . T.D.C.

[IH\)8] A. C. .-^7.

!(() Doe r. Bri(l<'('s. 1 B. it

Ad. 855). Conip. Scotch

Widows' Fund r. Craifj, 51 L.

J. Cb. 3(53 ; and see Cunnnin<«

c. Bedborough, 15 M. & \V.

438; Rhyinney R. Co. r.

Rbymney Iron Co., 25 Q. B. D.

14H.

{/>) R. r Maniot, 4 Mod.

144 ; R. r. Buck, 2 Stra. 079.

(<•) 2 Hale, P. C. 171 ; R. r.

Wright, 1 Bur)-, 543 ; and see

j)ey Cur. in (Joucb r. Steel, 3 E.

.V B. 402.
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s ^:

naiiu's of niKinaliruMl persoMs in th«> voters' list, o

Un- any otlu-r of the otteiiees sprcilied in s. 51 of tli

Pailianicntary H.'^'istration Ai-t, IHiiS, as the sn-tioi

specifu's a particular penalty for the ottenees created

and thereby exehules all others («). Where an Ai

which, requiring' shareholders to pay calls on th.'i

shares, provided that in case of default the conipaii

init,'ht s'.U' them in the courts in Dublin ;
it was he!

that an action would not lie in En^dand (/*).

If the newly-created duty is siinjdy an oblij,'ati(i

to pay money for a public puri)ose, the general ru

would seem to be that the paiynn'ut cannot 1

enforced in any other manner than that i)rovided i

the Act ; though the provision be not contained, i

in the above cases, in the same section as that

which the duty was created. Thus, the 48 Eliz. c.

which authorises, l)y the "ind section, the impositi(

of a poor rate, and empowers the parochial officei

by the 4th, to levy the arrears from those who refu

to pav, by distress, limits the officers to this reme(]

and gives no right of action for a poor rate (

8hniha-ly, where highway rates were nuide payal

under a' statute which prescribed a pai-ticular pi

cedure for their recovery, it w^as held that tl

(„) G it 7 Vict. c. IH ;
R. r.

Hall, [lH'.n] 1 Q. B. 747.

(/,) Dundalk 11 Co. v. Tap-

ster, 1 Q. B. t)G7. Hee also K.

r. County Court Judf,'e of

Essex, IS Q. B. D. 704 ;

r. .Judge of City of liOiu

Court, 14 Q. B. D. 905.

(f) Stevens v. Evans, 2 1);

1152, per Denison J.
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method only could be imihued, and that no action

lay {<!}.

It iw, however, a ^eneial lule, that where an Act

of Parliament creates an ohli^'ation to pay money, the

money may he recovered hy action, unless some other

specitic provision is contained in the Act(/<) ; that is,

unless an exclusive remedy he j»iven (c) ; and the

question may arise whether the particular remedy

j,'iven hy the Act is cumulative or substitutional for

this right of action. Where a harbour Act reijuired

the master of a ship to pay certain duties to the

trustees of the luirhour ; and besides empowering

the latter to distrain for them, enacted that anv

master who eluded payment should stand liable to

the payment of them, and that they should be levied

in the same manner as [)eiuilties were directed by the

Act to be levied (that is, by action or distress), it was

held that the latter remedy was cumulative, and that

lis the Act had made the master liable to pay the

dues, an action lav for them (</). This decision is

(rt) Underhill c Ellicoiiihe,

McClel. & Yo. 450. See also

London B. & S. C. P. Co. c.

Watson, 4 C. P. D. IIH ; and

sup., Chap, v., Sect. I, p. 193.

(h) Pfr Parke B. in Shepherd

r. Hills, 11 Ex. 55. See ex. <?r.

Steinson v. Heath, 3 Lev. 400

;

rciham r. Pickei'Sf^ill, 1 T. R.

6()0 ; Maurice r. Maisden, ID

I.S.

L. J. C. P. 152 ; Batt r. Price,

1 Q. B. D. 264 ; Booth r. Trail,

12 Q. B. D. 8.

(c) Per Martin B. in Hut-

chinson !'. Gillespie, 25 L. J.

Ex. 109 ; R. c. Hull & Selby R.

Cc, 6 Q. B. 70.

(^/) Shepherd r. Hills, 11 Ex.

o->.

30

I
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HJiid to have Im'«'M bast'ci on tlic >{iouinl tlmt tl

IHirtiiular ivuu'dy ^'ivi'ii by tin- Act di.l not cover tl

whole right (<»). lint when' a hye-hiw recpiired

traveUer witlumt a ticket to pay tlie fare from tl

Htatioii whence the train first started to the «'nd

liin journey, and, hy H & \) Vict. c. "20, h. 145, peiiii

ties for forfeitures inijiosed by the bye-hiws we

recoverabU' before justices ; it was held that tl

bye-law did not create a debt recoverable in a Con

of civil jurisdiction (/<).

Where an injunction of a statute is general, ai

is not contained in a clause specifying only particul

remedies for the breach of such injunction, sn(

breach nuiy be subject to the connnon law procedu

and punishment, though there be afterwards a pji

ticular remedy given (<). Thus, under the 10 iV

Will. III. c. 17, which declared, in the 1st secti(

that keeping a lottery was a public nuisance, and.

the -ind, made the keeper of one liable to a penal

recoverable by penal action, it was held that t

oflfender was also indictable (</). The 6 it 7 Vi

c. 78 having enacted, in one section, t.iat no pers

should act as an attorney who was not duly admitl

citing R. v. Wright, 1 Bi

543. See sup., 277. K
(a) Per Williams .T. in St.

Pancras c Batterlxii y, *2 C. B.

N. S. 477.

(b) London B. & S. C. E. Co.

V. Watson. 4 C. P. D. UK
(c) Per Lord Dennian C..T.

in R. r. Buchanan, 8 Q. B. HS3,

Davis, Say. 133 ; R. v. Goi

1 Salk. 38L

{(1) R. V. Crawshaw, 30 L

M. C. o8.
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nn«l enrolled ; iind iti jinotluT, that a hrcaili of this

prohibition shoul(' la- (]c<'nu>(l a contempt of Court

;

it waH h«'I(l that thr offj-nc*' was also indictahlc {a).

So, where a statute prohibited tlie erection or main-

tenance of a huildiuf^ within ten feet of a road,

declaring sucli an erection a common nuisance

;

and, in another section, authorised two justices to

convict the proprietor, and to remove the structure
;

it was held that an indicttnent, also, lay for the

nuisance (/»).

The same principle applies w -n the duty is a

private (me. Thus, the 11 (leo. II. r. ^\), which,

after authorising,' landlords, hy s. 1, to seize the

j,'()ods of their tenants, when fraudulently and clan-

destinely rei loved to elude a distress, gives them, l)y

s. 4, a summary remedy before justices, for recover-

ing double the value of the goods removed, against

the tenant, or any person who assisted him, was

held to give them also, by implication, the right of

suing for danuiges for the fraudulent or clandestine

removal (c).

a) R. r. Buchaimn, K Q. H. Ad. oou.

b>'.i. The ofl'eiider is a criminal, (c) Bromley c. Holdeii, Moo.

Oslwnie c. Milnuin, 18 Q. B. it M. 17o ; Horsfall c. Davy, 1

D. 47. But a solicitor struck Stark, IGl); Stanleys Wharton,

(jir the rolls for allowing an un- 'J I'ri. 301, 10 Pri. 13S. See

qualitied person to use his also CoUinson r Newcastle R.

iiiime is not, lie Eede, '2;j Q. Co., 1 C. it K. ^40; Ross r.

B D. >.i28. Kug^'c-l'rice, 1 Kx. D. 269
;

(/') R. V. Gregory, 5 h. it Brain r. Thomas. .)0 L. .T. C. P.

30—2
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Where churchwaideiis refused to allow an i

speetiou of their accounts, the Court would not refu

a iiKtntlaniiiH to enforce the performance of that dut

if advisable on public grounds, only because a pei-

niary penalty, a])i)lical)le to the use of the poor of tl

parish, was imposed for the refusal (^0.

When a statute imposes a ministerial, as disti

guished from a judicial duty, for the benefit of \y.\

ticular individuals, any of these, if directly injur

by the breach of the duty, has impliedly a right

recover, from the person on whom the duty is ca;

satisfaction for the injury done to him contrary

the statute (h), unless, of course, a different intenti

is to be collected from the Act. Thus, an inct

porated vestry, which refused to perform the stat

torv dutv of removing dirt and ashes, was \u

liable in an action by the party aggrieved, for t

expenses incurred from the refusal (c). So, an ii

successful candidate at an election is entitled to s

the returning officer for compensation, if the loss

the election was owing to the officer's neglect of t

prescriptions of the Ballot Act (d). An action \\

662 ; and the cases collected

in the note to Ashl)v r. White,

1 Sm. L. C. 240, 11th Ed.

(a) R. c. Clear, 4 B. .<: C. HDO.

See also Lichfield c. Simpson,

8 Q. B. 65.

{!>) 2 Westnn-. Vi Ed. I. c.

50 ; 1 Inst. 56a ; Anon. 6 M

27 ; per Cur. in Coucli r. St^

3 E. ttB. 411.

((•) Holhorn Union /'.

Leonard's, 2 Q. B. D. 14").

{//) :io ji;. 36 Vict. c.

Pickerin"' r. .lames, 1 . 1
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held inaintiiinjible by the i)arty wronj^'ed rt^jainst

a deputy i)ostinaster, for not delivering' a letter ac-

cording to his duty under the 9 Anne, c. 10 ; though

he was also liable, under the same Act, to a penalty

for detaining letters, recoverable by a common in-

former (//). Under the H Anne, c. 19, which gave

authors the sole right of printing their works for

fonrteen years, and i)rovided that if any other i)erson

printed them without consent, he should forfeit the

printed matter to the i)ioprietor, and a further i)enny

for every sheet, one half to the Queen, and the other

half to the informer, the author was entitled to sue

also for damages (/»). If a railway company were

prohibited, for the protection of the owner of one

ferry, from nuiking a line to another ferry, an action

would lie for breach of the prohibition, without

si)ecial damage (c).

The Comi)anies Act, 1867, s. 38, which, after

recpiiriiig that every i)rospectus and notice of a joint-

stock company, inviting i)ersons to subscribe for

shares, shall specify the dates and names of the

parties to contracts entered into by the company or

its promoters before the issue of the i)rospecttis or

notice, declares that every i)rospectus which does

C. 1'. 489. See also Fotheil)y

V. Metrop. R. Co., L. li 2 C. P.

Iss.

1(1) Rowning r. Goodchild.2

AV. HI. 900.

(/') Beckfordc. Hootl,7T.R.

G20. See Novello r. Sudlovv,

12 C. B. 177.

('•) Chaniherlainc ;•. Chester

R. Co., lEx 870.
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not comply with this provision shall be (leenitM

fraudulent on the part of those who knowingly issue(

it, as regards those who take shares on the faith o

such prospectus, and in ignorance of the uniiKMi

tioned contract, was held to give by implication t^

such shareholders a cause of action against e\>'v

such issuer of the prospectus (*»)•

If, indeed, the breach of die new duty is made b

the Act subject to a pecuniary penalty, recoverabl

only by the party aggrieved, the inference woul

seem to be that this penalty was intended as a con

pensation for the private injury, as well as a punisl

ment for the public wrong ; and there would be ii

other remedy for either the one or the other (/-

Thus, where an Act provided that if one tishing-bo:

interfered with another under certain circumstance

the party interfering should forfeit a penalty, recove

able summarily before justices, to whom powers we

given of enforcing their decisions by distress ai

imprisonment ; it was held that no action for si)eci

damage was maintainable, but that the party injnn

was limited to the remedy given by the statute {.

It has been observed, indeed, respecting this ca>

(a) Charlton r. Hay, 31 Law-

Times, 437. See Gover's Case,

1 Ch. D. 182, ^;e/- James L.J.

and Bramwell L.J.

{b) Per Cur. in Covich r.

Steel, 3 E. & B. 402. See

Partridge v. Naylor, Cro. El

480, sup., 275 ; R. v. Hicks

E. it B. 633 ; Anderson

Hamlin, 25 Q. B. D. 221.

(r) Stevens r, Jeacockc.

Q. B. .31
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that no duty was imposed on the defendant by the

Act ; that he was only prohibited, under a penalty,

from exercising the right of fishing to the extent

that he had it at connnon law ; that he was not bound

to i)erform any particular duty created by the Act,

but only to forbear to do that which, but for the Act,

he might have <lone (<i). But it may be doubted

whether the su" jested distinction is substantial. If

an Act prohibited, for the i)rotection of particular

j)ersons, a railway company from making a line in a

certain direction, the com})aiiy would seem liable to

an action by those persons for danuiges sustained

from a breach of the enactment (//). At all events,

the only duty created, if any. was one to the party

injured ; and as the Act, in expressly creating that

duty, also provided a special remedy for its breach,

none other was to be implied.

The right of action, where it exists, is strictly

limited to those who are directly and immediately

within the gist of the enactment. The Contagious

Diseases (Animals) Act, for example, in iini)osing a

l)enalty on those who send animals to market with

infectious diseases, may give a right of action to the

owner of an animal in the market, which caught the

disease from the infected animal of the offender, the

object of the Act being to protect those who expose

animals for sale there ; but it would not give a right

u() Per Cur. in Couch

St.-el, 3 E. & B. 402.

;•. (Ii) See Chaiuberlaine v.

Clivster K. Co., 1 Ex. H70.
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of action to the purchaser of the diseased animals

which had been wrongfully exposed, for the Act did

not aim at the protection of buyers in the market («(),

So, an Act which requires a railway coni})any t(

fence their line, may give the adjoining landownei

an action for a breach of the enactment, if h'n

cattle are injured by getting on the line in conse

quence ; but a passenger injured by an accideni

caused l)y such cattle getting on the line, would no

be entitled to an action for the neglect to fence (/*).

The general jnnneiple was formerly considered o

wider api)lication ; for it was deemed that wheneve

a statutory duty was created, any person who conic

show that he had sustained an injury from the noii

})erformance of it, had a right of action for damage

against the person on whom the duty was imposed

Accordingly, Mhere an Act required the owner of ;

ship to keep on board a sufficient supply of medicines

under a penalty of t'iO, recoverable at the sni

of any person, and divisible between him and tii

Seamen's Hospital, it was held that the owner wa

liable also to an action by a seaman, for compensii

tion for the special damage which he had sustain*'

from a neglect to supply the shi}) with medicines, ii

required by the Act (<). But this proposition caniK

(a) Ward c. Hobbs, 3 Q. B. (c) Coucb c Steel, 3 E. A I

D, 150, 4 App. 13. 402 ; Holmes r. Clarke, 30 1

(b) liuxton r. N. E. R. Co., J. Ex. 13.j.

L. R. 3 Q. B. o49.
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l)e now regaitled as law. Whether aiiv such ri^'ht

of action arises hy inipHcation must (lej)en(l on the

purview of the Act {n).

Where it was enacted that a waterworks company

.sliould (1) tix and maintain Hre-))hif<s ;
("2) furnisli

water for haths, wash-houses, and sewers
; (8) keej)

the ))ipes always charged at a certain pressure,

allowing all persons to use the water for extinguishing

tires, without compensation ; and (4) su])i)ly the

().. .jers and occupiers of houses with water for

dvtmestic purposes ; suhject to a i)enalty of 4*10 for

anv hreacli of any of those duties, recoverahle bv

the common informer, and to a further ])enalty of

fortv shillings a dav lor breaches of the second and

fourth duties, recoverable hy any ratepayer ; it was

held that the owner of a house burnt down through

the company's neglect to keep tlk'ir i)ipes duly

charged, had no right of action under the statute

against the company. It was iinjuobable that

Parliament would impose, or the company would

have consented to undertake, not only the duty

of supplying gratuitously water for extinguishing

tires, but Wie liability of compensating every house-

liolder injured, as well as of jtaying the penalties

attached to the neglect of their duty. J3esides, the

circumstance that i)enalties for breach of the second

((() See Atkinson c. New- Inirn C. J. and Brett L. J. ;

castle Waterw-.rks Co., 2 Ex. Johnson r. Consr.mt'rs Co. "f

]). in, per Lord Cairns, Cock- Toronto, [1898] \. C. 447.

. I
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and fourth dutit^s were recoverable by the ratepayer;-

raised the inference tliat the other obligations wer

intended for the pul)lic benefit only (o). So where

duty was for the first time imposed l)y statute on tli

master of a shij), subject to a })enalty of t'lO, to giv

a seaman a certificate of discharge, it was held thii

an action for danuiges for breach of this duty wa

not maintainable (/>).

AVhere, however, no penalty is provided by an Ac

for the contravention of its ])rovisions, a perso

injured by a breach of an absolute and unqualifie

duty imposed by an Act, has an undoubted cause t

action ; and where a penalty is imposed, the cause (

action remains, unless it appears from the wliol

l)urview of the Act, that the Legislature intende

that the only remedy should be by proceeding for tli

recovery of the i)enalty (c).

Th(> true principle is, that where the public dut

im})()sed by the Act is not intended for the benefit (

any ])aiticular class of persons, but for that of tl:

public generally, no right of action accrues 1

im[)lication to any person who suffers no more injui

from its breach than the rest of the public. Whei

a si)ecific remedy is provided by statute, i)roceedinf,

(a) Atkinson r. Newcastle Steamship Co. c. Edgehill, :

Waterworks Co., ubi sup. Q. B. D. 225.

(h) 17 A IfS Vict. c. 104, ((•) Groves c. Winiborii

b. 172; Vailunce r. Falle, 1:3 ;1H9h; 2 Q. I?. 102.

g. B. D. 10i>. See also G. W.
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must be taken to enforce it, and if no si)eeitic

remedy is so provided the proper course is to proceed

l)v indictment. A i)ul)lic injury is indictable ; but it

is not actionable, unless the sufterer from its breach

has sustained some direct and substantial private

and particular damage beyond that suffered in

common with the rest of the public (a). If A. dij^s a

trench across the highway, he is indictable only ; i)ut

if B. falls into it, A. is liable to an action bv 13. for

the particular injury sustained {b). The obstruction

of a navigable river becomes a private injury as well

as a public nuisance, if access is thereby prevented

to the inn of the plaintifif, who loses customers in

conseipience (/) ; or if a carrier is thereby put to the

trouble and expense of conveying his goods by a road

o\erland ((/). When the public duty of repairing a

sea-wall was imposed on a municipal corporation, it

was held that an individual whose house was damaged

{a) Iveson r. Moore, 1 Salk.

15; R. r. Russell, (J East, 427;

K. r. Hiistol Dock Co., 12 East,

428 ; jwr Cur. in Chamherlaine

r. Chester, etc. R. Co., 1 Ex.

S70
; Glossop r. Hestoii Loc.

lid., 12 Ch. D. 102 ; Passmore

'. Oswaldtwistle I'. D. C,

[IS'JH; a. C. :iH7. /Vr Wills J.

ill Clegf,' V. Earhy (ias Co.,

l.s% 1 Q. B. rm.

{!>) See notes to Ashhy c.

White, I Sin. L. C.

(r) Rose c. Groves, o M. Sc

G. 013 ; Wilkes r. Hunfjerford

Market Co., 2 Binjr. N. C. 2H1

;

Lyon c. Fishnionf,'ers' Co., 1

.\pp. Cas. ()()2 ; Marshall c.

Ulleswater Co., L. R. 7 Q. B.

1()(), per Blackburn J.

{(I) Rose r. Miles, 4 M. A S.

101 ; Dobson c. Blackniore, 9

Q. B.O'Jl ; Parsons /•. Bethaal

(ireen, L. R. -i C. P. •")().
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by the sea, in fonse«iiience of the ne^leet of thi;

(Intv to keep the wall in repair, was entitled to sn»

the corporation for compensation (<i). But the injin^

must he the proximate, necessary, or natural resul

of the infrinj,'eiiient of the duty ; the infrinKemen

being the causa causans, and not merely a causi

sine qua non, of the s))ecial damage (/*).

Nor does any right of action arise where the dut;

has been imposed by the Legislature for a purp()S(

altogether foreign to individual interests. Thus

although shipowners are recpiired. under the Con

tagious Diseases (Animals) Act of 18()9, to provid(

pens and footholds for cattle on board, no action lie:

against them under the Act by the owners of cattli

which are washed overboard, owing solely to tli(

neglect to provide those appliances ; for the Legis

lature, \n i)roviding or authorising such regulations

did not contemplate the protection of proprietar;

rights, but had in view solely the sanitary purpose

of preventing the connnunication of infectious diseas

to cattle on sea transit (<).

So, although the parish surveyor of highways i

y C. P. 400; Colchester /

Brooke, 7 Q. B. 339 ; Walkt

V. Goe, 3 H. & N. 395, 4 U

350 ; Romney Marsh v. Triiiit

House, L. R. 5 Ex. 204, 7 I.

247.

((•) 32 it 33 Vict. c. 70 ; (jId

ris r. Scott, L. R. 9 llx. 125.

(a) Lyme Rej^is c. Henley, 1

Biiif,'. N. C. 222. See Nitro-

phosphate Co. r. St. Katherine

Dock Co., 9 Ch. D. 503. See

also per Brett L..T. in Glossop

V. Heston Local Bd., 12 Ch. D.

at p. 121.

{h) Benjamin r. Storr, L. R.
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Thus,

subject to penalties under the Highway Act for any

nef^lec't of his duties re<^ardin>,' the maintenance of

the parish roads, he does not thereby bei-ome liable

to an actioti at the suit of a private person who has

suffered special damaj^e from their non-repair, or

from an ol)struction to which the surveyor was,

personally, no party. The duties thus imposed on

him are duties to his parish, not to the public ; the

Act having been passed, not to create a new liability

either in the parish or in othnr persons, but to pro-

vide for the fullilnient of the surveyor's duty to the

parish (^0. The duty of keepin«,' the roads in repair,

as rei^ards the public, lay on the parish ; and though

a parish, like a county, could not i)e sued civill\ , as

it was not a corporate body, and could not be com-

p;dled to ai)pear in Court (A), this furnished no

logical ground for making, under the above circum-

stances, their officer liable to an action (r) for non-

feasance merely, and not misfeasance (</). The

liability of a local autiiority is not more extensive (c).

(a) Young i: Davis, 7 H. A

N. 760, 2 H. & C. 177:

McKinnon v. Penson, 9 Ex.

(>0i) ; Foreman i\ Canterbury,

L R. 6 Q. B. 214 ; Taylor r.

(heenhalgh, L. R. 9 Q. B. 487 ;

(iil)son c. Preston, L. R. o Q. B.

•J IS; White V. Hindley Loc.

iVi., L. R. 10 Q. B. 219, R. c.

>rayor of Poole, VM^.B. I).<)02.

(/)) Russeil c. Men of Devon,

2T, R.G67. Conip. Hart... 'Ic.

Ryde Conunissioners, 4 B. & S.

361.

((•) Per Cur. 2 H. & C. 19H.

Conip. Bhickniore v. Mile End

Vestry. 9 Q. B. D. 451.

(il) Pendlehury c. Greeti-

halgii, 1 Q. B. D. 30.

{<) Cowley c. Newmarket
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WheiT a person imiKirtod cards contrary to

statute 8 Edw. c. 4. whicb provided that the v

so imported should be forfeited ; it was held tha

was not liable to an action at the suit of on

whom the Kin^ had j^ranted a license to im

cards, i)ayiii^ rent to the King, and who alleged

he was thereby disabled from paying his rent

;

the prohibition did not seem to have been intei

for the benefit of the j)erson to whom the lie

was granted. But besides, the damage may 1

been considered too remote (<»).

SECTION III.—REPEAL—REVIVAL—COMMENCEMEN

Where an Act is repealed, and the rei)eji

enactment is repealed by another, which manii

no intention that the lirst shall continue repealed

common law rule was that the repeal of the se(

Act revived the first ; and revived it, too, ab in

and not merely from the passing of the rtvi

Act(/>). But this rule does not apply to repea

Local Bd., [1892] A. C. 345 ;

^lunicipality of Pictou v. Gei-

dert, [1893j A. C. 524 ; Moore

r. Lambeth W. W. Co., 17 Q.

B. D. 462 ; Thompson i: Mayor

of Brighton, [1894] 1 Q. B.

332 ; Steel r. Dartford Local

Bd., GO L. J. Q. B. 256 ; Saun-

ders I". Holboiu Bd. of Wurks,

[l.sy5] 1 Q. B. 64.

(«) Roll. Ab. Action sur

M. 16, p. 106, cited ir

judgment in Couch c, Sti

E. & B. 402.

(b) 2 Inst. 686 ; 4 Inst.

Case of Bishops, 12 Re]

Phillips c. Hopwood, 10

C. 39 ; Tattle c. Grimwo
Bing. i'dG,per Best C..J. ; I

c. Redman, 26 Beav. 600,
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Acts passed since 1850. Where an Act repealing, in

whole or in part, a former Act, is itself repeah'd, the

last rei)eal does not now revive the Act or provi-

sions before repealed, nnless words he added revivin"

them (d). It is doubtful whether this rule applies to

a repeal by injplication ; but it seems not to ai)i)lv

where the fust Act was only niodilied by the second,

bythe addition of ccmditioiu.and the enactment which
imposed these was, itself, aft<'rwards re|)f>aled {!,). In
such a case, the original enactment would revive.

Where an Act exjjired or was re))ealed, it was
formerly considered, in the absence of provision to

the contrary, as if it had never existed, except as to

matters and transactions past and closed («•). Where,
therefore, a penal law was broken, the offender

could noL be punished under it, if it expired before

he was convicted, although the jHosecuticm was
begun while the Act was still in forct {<!). An

(a) 52 & 53 Vict. c. 63, s. 11. son c. Ready, 11 M & W. 346,
(b) Mount r. Taylor, L. R. 3 ^jcr Parke R. Coinp. R. r. West

C. P. 645. See also Levi r. Riding, 1 Q. B. I). 220.

Sanderson, and Mirfin i\ .\tt-

wood, L. R. 4 g. B. 330.

(c) Per Lord Tenterden in

Surtees c. Ellison, 9 B. it C.

752 ; Cluirchill c. Crease, 5

Bing. 177; see also Kay i:

(ioodwin, 6 liiiig. 576,y;('/Tin-

<l:il C..I. : ^^organ c. Tliorne,

(il) 1 Hale, P. C. 291, ,309;

Miller's Case, 1 W. lij. 451
;

R. 0. London (.1..!.), 3 Burr.

1456; Charrington c. Meather-
inghani, 2 M. it \V. 228; R. r.

Mawgan, 8 A. & E. 4\H]; R. <•.

Denton, 18 Q. B. 761 ; R. ,-.

Swan, 4 Cox, 108
; U. S. /.

7 M. & \V. 400 ; Steavenson c. The Helen, 6 (

Oliver, 8 M. .t \S . 234; '' -np-

ranch, 203.
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I

offence eonnnitted a^aiiiHt it, while it whh still

force, coulcl not Ih' tried after it ceased to be

force. Thus the 10 A' 11 Will. III. c. 'HI whi

made larceny above live shillings »i capital offem

having been repealed on the 20tb of July, lH'>

the 1 (ieo. IV. c. 117, an offence a^'ainst it, co

niittetl on the 11th of July, could not be punisl

in the following,' September ; not under the n

Act, for it was not in force when the theft v

committed, nor under the old one, for it was i

in force at the time of the trial {«). In an act

for less chan forty shillings, Hie defendant pleac

that the debt ought to havfc been sued for ii;

local Court of Ue(juests. But the Act establish

that Court having been repealed after the pb:-

before the trial, the plea failed (/>). Where an

which authorised the laying of rails on a road )

repealed, it was doubted whether the rails co

remain lawfully (»).

Where a plaintiff got a verdict for one shilling

June, 1H40, and the judge did not grant a certiHc

to deprive him of costs under the 48 Eliz. c. (5, u

the following month, by which time that Act

rei)ertled by the 8 &: 4 Vict. c. 24 ; it was held t

the power of certifying could not be exercised,

such a case, after the repeal, and that the certitit

(^0 R. r. McKenzie, Russ. '; M. & \V. 848.

R. 42'.>. (f) R. t • Munis, 1 B. .t

(b) Warne v. Beresford. 2 441.
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was void («). So, wlu»rt» jin action was hroii^lit

and judj^'iiu'iit reeoveiv«l in 1H()7, in a rase \vli«'i»^

title was in (pu'stion, and tin* plaintitf would tlu'ii

have had his costs, cither by the presiding jud<,'e's

ccrtiticate, under the 13 &: li Vict. c. (>1. or by

a judj^c's order, to which he would have been

entitled ex debito justitia; under the 15 iV Hi Vict,

c. 54, but he obtained neitlier until after the 1st

of Jainiary, 1H()H, wiien l)oth of those Acts stood

repealed by the 30 it 31 Vict. c. 1-42 : it was held

that the powers under those Acts had ceased to

e>:ist, and could not be exercised in the plaintiti's

favour (h).

Under earlier friendly societies Acts, claims a^'ainst

a society could be enforced only by suinj,' its othcers.

The 25 iV 2() Vict. c. H7, lepei'linj; tiiose Acts, vi'o-

vided for the incorporation of the societies, and

provided also t'uit all lej^'al proceedinj^'s then ))endinf,'

aj,'ainst an officer on account of a society nii<,'ht be

prosecuted by or a<^ainst the society in its re«,'istered

name, without abatement. But the Act made no

provision respecting' the recovery of claims which

were then pendinj,', but which had not been sued

((/) Morjian r. Thonic, 7 M. Mor^'iUic.Tlionie was not cited.

.V W. 400. See also Wood c. Kiley. L. K.

{h) Hutcher r. HeiKleiT.on, .'3 C. P. '2(\; Doe r. Holt, 21

L. R. ;J Q. li. 3.'3."), dissenting L. .1. Ex. 'S'S'). Conip. Doe c.

;:!im Kcslaii r. Loiiduii I't S. W. lioc, -'2 Id. 17; Hoijson i".

11. Co., L. R. 3 i:x. 141, wheie Neale, 22 Id. 17.5.

i.s. 40
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for. It was held tliat neither the officers!'/), n

the society itself, in its new corporate capacity (i

could he sued in respect of such claims ;
hut tli

the individual niemhers of the society were liahle

he sued for them (r).

Now under the provisions of s. 38 of the Interpi

tation Act, 1881), any repeal hy that Act or a

suhseipient Act, unless the contrary intention appeal

does not

(a.) revive anything not in force, or existing at t

time at which the repeal takes effect ; or

(h.) affect the previous operation of any enactnie

so re])ealed or anvthing duly done or suffer

under any enactment so repealed ; or

(c.) affect any right, lu'ivilege, ohligation,

liahility acquired, accrued, or incurred uni

any enactment so repealed ; or

(d.) affect any penalty, forfeiture, or punisl<mt

incurred in respect of any offence committ

against any enactment so repealed ;
or

(e.) affect any investigation, legal proceedings,

remedy in respect of any such right, privilej

ohligation, liahility, penalty, forfeiture,

})unishment as aforesaid

;

and any such investigation, legal i>roceeding,

remedy may he instituted, continued, or er'' vci

(a) Toiitill r. Douglas, 33 op. Soc, 3 H. & C. H
.

I.. J. Q. P.. GG. (c) Dean r. Mellanl, !-">C

(h) Linton v. Blakeney Co- N. S. 19.
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and any sneli penalty, forfei^M. , r-r punishment may
he imposed, as if the re) >aliiig A. t i id not been
passed (a).

If a contract was illegal wiien ii vv:is entered into,

and the statute which made it so is afterwards

rei)ealed, the repeal will not give validity to the

contract, unless it appears that the repealing enact-

ment was intended to have a retros[)ective o})eration.

and thus to vary the relation of the parties to each
other (I)).

An enactment that offenders should be prosecuted

and punished for past offences, as if the Act against

which they had offended had not been repealed, was
held to create no fresh j)ower to i)unish, but only to

preserve that which before existed ; and not to

authorise punishment after the Act which created

the offence had ceased to exist (r).

The 5-2 cV- 53 Viet. c. 63, s. 11, declares that when
any Act passed after 1850 repeals another in whole
or part, and substitutes some provision or provisions

in lieu of the jirovision or provisions repealed, the
latter remain in force until the substituted i)rovision

or provisions come into operation l^y force of the last-

made Act. This [)rovision is only declaratory of the

(n) 52 .^- .53 Vict. c. G3, A. & E. 943. Conip. IIodMkin-

38 (2). See Gwvnne c. son v. Wyatt, 4 Q. 13. 74'J.

(c) The rnesistil)le, 7 Wlieat.

551. Comp. a. l: Smith, 1 L.

& C. 131.

40—2

Drewitt, [1894] 2 Ch. 616,

{l>} Jaque:s r. Withy, 1 II.

P'l. 65 ; Hitchcock v. Way, 6
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common law rule (a). When the Interpretation Ac

1880, or any Act passed after its commenceme

repeals and re-enacts, with or without modificatio

any i)vovisions of a former Act, references in ai

other Act to the provisions so rei)ealed, are, unle

the contrary intention appears, to he construed

references to the provisions so re-enacted (/*).

If a temporary Act l)e continued by a si^hsecpie

one, or an expired Act he revived by a later one, i

infringements of the provisions contained in it n

breaches of it rather than of the renewing or revivi

statute {().

Where the provisions of one statute are incorj

rated, by reference, in nother, and the earl

statute is afterwards repealed, the provisions so i

corporated obviously continue in force, so far

they form part of the second enactment (//). Tin

when the 32 & 33 Vict. c. 27, enacted that certi

provisions as to appeals to Quarter Sessions co

prised in the 9 Geo. IV. c. 01, should have etl(

respecting the grant of certificates under the n

Act, and the 35 & 30 Vict. c. 1)4, repealed the Act

Geo. IV., it was held that those provisions remain

((() Per Cur. in Butcher v. T. E. 109 ; Dingley v. Mc

Henderson, L. li 3 Q. B. 335. Cro. Eliz. 750.

(/;) 52 & 53 Vict. c. 63, ((/) R. v. Stock, H A. i<:

s. 38(1). 405; R. i: Merionethshin

(c) R. r. Mur^*aii, 2 Stra. Q. B. 313.

1066 ; Shipmaii v. Henbest, i
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in full force, so far as they formed part of 32 & 33

Vict. (^0-

The 9 Geo. IV. c. 40, s. 54, empowered two justices

of the county where a prisoner was detained in cus-

tody, who had been acquitted of felony on the ground

of insanity, to determine his settlement, and to order

his i)arish to pay such a sum as a Secretary of State

should direct, for his maintenance ; and the Act con-

tained also provisions with reference to appeals from

such orders. The 3 A: 4 Vict. c. 54, s. 7, after reciting

the above section, repealed so much of it as related

to the Secretary of State, and enacted that the

justices should order the payment of such sum

as they should, themselves, direct. Five years

later, the Act of Geo. IV. was totally repealed. It

was held that the justices had authority to make the

order under the Act of 3 & 4 Vict. (/>), and that

l)erhaps even the right of appeal had been impliedly

preserved {<).

A law is not repealed by becoming obsolete (d).

remameti
(«) R. V. Smith, L. R. 8 Q. B.

146. Comp. Bird c. Adcock,

47 L. J. M. C. 123.

{h) R. V. Stepney, L. R. 9

Q. B. 383.

(c) Per Blacklnini J. Id.

See R. V. Lewes Prison, L. R.

10 Q. B. 579.

{(I) White V. Boot, 2 T. R.

274 ;
per Hullock J. in Tyson

r. Thomas, McCl. & Y. 119, per

Loid Kenyon in Leigh v. Kent,

3 T. R. 362 ; R. c. Wells, 4

Dowl. 562 ; The India, 33 L. J.

P. M. & A. 193 ; Hebbe-t v.

Purchas, L. R. 3 P. C. 650.

Acts of the Scottish Parlia-

ment may become repealed by
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Thus, trial jby battle, with its oaths denying reso

to enchantment, sorcery, or witchcraft, by which tl

law of (to(1 might be (le})resse(l and the law of tl

devil exalted (</), though the trial by grand assiz

introduced in the time of Henry II., had practical

superseded it for centuries, was still in force

1819 {It). The writ of attaint against jurors for

false verdict was not abolished until 1825 (r). Un

1781), the sentence on women for treason and husban

nnn-der was burning alive ; though in practice ladi

of distinction were usually beheaded, while those

inferior rank were strangled before the tire reach

them ('/). Drawing and quartering was still part

the sentence for treason until 1870. Until 1844,

was an indictable offence to sell corn in the she

before it had been thrashed out and measured (e

an Irish Act (28 Eliz. c. 2), against witchcraft, w

still in force in 1821 (/) ; and, as late as 18;-:

insolvents in Scotland were bound to wear a cc

and cap half yellow and half brown (r/).

So at common law eavesdroppers, or such as list

under walls or windows or the eav. of a house.

" desuetude." Hogfjan v. Wood,

[1890] 17 Rettie (Justiciaiy),

96.

(a) 2 Hale, P. C. 233 ; 3 Bl.

Coimii. 337.

(/;) 59Geo.III. c. 46. Ash-

foid f. Thornton, 1 B. &. Aid.

40o.

(c) 6 Geo. IV. c. 50, s. 6(

(d) 3 Inst. 211 ; Fost. Cr.

268.

(e) 3 Inst. 197 ; 7 & 8 V
c. 24.

(/) 1 & 2 Geo. IV. c. 18.

((/) 6 & 7 Will. IV. c.

s. 18.
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liearken after discourse, and thereupon to frame slan-

derous and mischievous tales, are still liable to tine ('0

;

and a counnon scold seems still subject (after convic-

tion upon indictment) to be placed in a certain en«,nne

of correction called the trebucket or cucking-stool, or

ducking-stool, and, when ))laced therein, to be plunged

in water for her punishment!/*). To destroy any of

the King's victualling stores seems to be still a capital

oftence (<). It is still a temporal and indictable oflence

to deny the being or jirovidence of the Almighty, or,

if the otiender was educated in, or ever professed the

Christian religion, to deny its truth, or the divine

authority of the Holy Scriptures (il). An Act of

178() is still in force wliich im^wses the penalty of

flogging upon persons who slaughter horses or cattle

without a license, or at unlicensed hours (r). Suf-

fragan bishops are now appointed under the 'lit

Hen. Vni. c. 14, although the Act had not been

put into force for four hundred years.

But as usage is a good interpreter of laws, so non-

usage lays an anti(piate(l Act open to any construc-

tion, weakening, or even nullifyihg its ettect(/).

(a) 2 Hawk. c. 10, s. oH, 4

Bl. Coiiuii. Ki'J; Bum's J.

l-iiivesdroppers.

(7>) 1 Hawk. c. 7/5, s. 14,

4 Bl. Coniiii. 109; Ikiin's J.

Nuisance, s. 4.

(c) 12 Geo. III. c. 24, s. 1

;

Coin., Stli March, LSH2.

(d) 9 Will. III. c. 35. See

also Mr. Justice Stephen's Hist.

Crini. L., Vol, 2, pp. 409, 4K3,

493.

(c) 26 Geo. III. c. 71, s. 8.

(/) See ex. gr. Leigli r. Kent,

see Mr. Gorst's speech in H. of 3 T. R. 3G4.
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And i)enal laws, if tliey have been sleepers of Ion

or if they be grown unfit for the present time, shon

be, by wise judges, confined in the execution (a).

Down to the reign of Henry YII., the statut

l)assed in a session were sent to the sheriff' of eve

county with a writ, re(puring him to i)roclaim the

throughout his bailiwick, and to see to their obse

vance. Some Acts (the Triennial Act of 1()41, f

example) contained a section requiring that thi

should be read yearly at sessions and assizes. B
proclamation, or any other form of promulgatio

was never necessary to their o[)eration (//). Eve

one is bound to take notice of that which is done

Parliament. As soon as the Parliament has co

eluded anything, the law intends that every pers(

has notice of it ; for the Parliament rei)resents ti

body of the whole realm, and therefore it never w
requisite that any i)roclamation should be made ; t'

statute tooK ett'ect before (c).

A statute takes effect from the first moment of t!

day ((/) on which it is ])assed, unless another day

(a) Lord Bacon, Essay on

Judicature.

(h) In France, a law takes

effect only from the date of

its insertion in the Bulletin des

Lois. In ancient Rome, a

Senatus consultum had no

force till deposited in the

Temple of Saturn ; Livy, 39,

4. See Suet. Aug. 94.

(c) Per Thorpe C.J. (39 I

III.), cited in 4 Insi. 20.

(</) In a case decided early

1882, the Supreme Court of t

United States took notice of t

hour when an Act was pass(

for the pui-pose of determini

whether it affected the valid
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expressly named, in which case it comes into opera-

tion immediately on the expiration of the previous

day [ti). By a fiction of law, the whole session was

formerly supposed to he held on its first day, and to

last only that one day ; and every Act, if no other

day was expressly fixed for the beginninj^ of its opera-

tion, took effect, by relation, from the first day of tiie

session. It followed that if a statute, passed on the

last day of the session, made a previously innocent

act criminal or even capital {h), all who had been

doin^' it during the session, while it was still innocent

and inoffensive, were liable to suffer the punishment

l)rescril)ed by the statute (c).

But to abolish a fiction so flatly absurd and

unjust (f/), the 33 Geo. III. c. 13 enacted that the

clerk of Parliament should indorse on every Act,

immediately after its title, the date of its passing'

and receiving the Koyal assent (*•). This indorse-

ment IS part of the Act, and is the datv' of its

of bonds issued by the town of

Louisville. The bonds were

issued early on the 2nd of July

;

the Act prohibiting their issue

WHS passed later on the same

day ; and tlie bonds were held

valid.

((.) 52 & 53 Vict. c. 63,

s. 36 (2).

(/') See ex. gr. R. c. Thurston,

1 Lev, 91 ; E. v. Bailey, R. &

R. L

{() 4 Inst. 25 ; 1 Bl. Comni.

70, note by Christian ; Attor-

ney-General c. Panter, 6 Bro.

P. C. 486 ; Latless r. Holmes,

4 T. R. 660 ; and the authoritie

cited in 1 Plowd. 79a. See The

Brig Ann, 1 Gallison, 62.

{(I) 1 Bl. Comm, 70n.

(e) Supra, p. 62.
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»

cominenceinent, when no other time is i)rovi<le(l. 1

where ii i)articnhir (hiy is named for its comnien

ment. but the Koyal assent is not f,'iven till a la

<lay. the Act would come into operation only on 1

later day (<')•

When a Bill to continue an Act which is to ex)

in the same session does not receive the Royal assi

until the Act has expired, the continuing' Act ta

effect from the date of the expiration ; excei)t tha

does not aflect any person with any punishment

any breach of the Act between the expiration of

earlier and the passin<,' of the later Act {!>).

Every statute passed since 1H50 is a i)ublic

and judicially noticed, unless a contrary intent

ai)pears in the statute (<).

((() Burn V. Carvalho, 4 Nev. the 31st of July in that \

.<: M. 893. The Newspaper was not passed till the 27t

Lihel and Registration Act, August.

ISSl, which required printers {h) 48 Geo. III. c. 106.

to make certain returns hefore (<) 52 & 53 Vict. c. 03,
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ly on tlic

to expire

ral assent

.\ct takes

'|)t that it

inient tor

on of the

ublic Act

intention

I that \tMi\

the 27tli ni

c. 10().

. c. G3, >'. '.».

INDEX.

"ABBOTS, PJIIORS. AND OTHER I'RELATP:S (iF THK
CHURCH," .014

inSOLUTA SKXrKXTIA EXI'OSITOJtE XUX EOKT, i

AliSURDlTY,
coDstiiRtion to avoid, 4, 299

AliUSH OF POWEliS,
construction to prevent, 18G

•• ACCKSSORY," 407, 527

• ACT OF fiOD, • 144

•ACTING OR PRACTISING,"
as an apothecary, 404, n. (rf)

ACTION,
may include all proceedings at \v or in equity, 85

limitations on statutory right of, (MS, G15

not maintainable in respect of breach of unlawful contract, 590

alteration or repeal of a statute i)ending, G24

for breach of statutory duty, 604

ACTS DONE UNDER A STATUTE,
construction of provisions protecting, 350

ADAPTATION
of the meaning of \vord.5 to the subject, 89

ADDITION
to, or omission froni statutes, when not allowable, 19

clciical omission whe) supplied in remedial statute, and when
refused, 378

ADDRESS," 9G

ADJACENT,' 102
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" ADMINISTKRING,"
illt'gal oaths. G8

a drug, 404, 417

ADULTEUATION,
mt-us rvi, 40, 152, 154

" to thu prejudice of the purchaser," 418

ADVANTACIK,
taking, of one's own wrong, construction to l)c avoided will

pi-rinits, 311

of rule of law made for individual, when may be waived, 6S0

" ADVOWSON,' 249

" AFFIDAVIT,' 517

AFFIKMATIVE STATUTE,
later statute in atlirmative often invalidates an earlier one, 2'!7

AGENT,
w hen statu* y duty may be performed by, lOU

" AGENT, OTHER," 501

"AGGRIEVED PERSON," 286

AGREEMENTS,
in violation of statutes, 590

"ALL INTENTS AND PURPOSES," 497

" ALL OTHER LABOURERS," 500

" ALL OTHER WATERS," 55, 515

" ALL PERSONS," 128

"ALL PRACTICABLE SPEED," 150

"ALMS, •

" parochial relief, or other abns," 493

" AI'SHOUSE," 81 n.

ALTERATION
of law beyond the immediate scope of the Act presumed agai

122

of law, retrospective operation of, 321

of law not made by expression of an erroneous opinion in stat

404



INDEX. ('.87

A^HBinUITY
of language, 28— ;W

.\>ip:ni)Ments of thk law,
presumed intptulod to euro defects recently discovered, 30

A5IKUICA,

revenue laws, how construed in, -I'M

ANALOGOUS ACTS
to l)e considered in construing a statute, 55, 4G1

ANCIENT STATUTES
not re[)caled because obsolete, G29

operation of non-usaga on their effect, C31

"and" and "or," 357

"animal, domestic," 404

ano:maly
to be avoided in construction of a statute, 292

"ANY AGENT," 132

"ANY .lUSTICE, • 122

"ANY OFFICER," 51

"ANY ORDER," 64

"ANY OTHER ARTICLE OR THING," 510

"ANY PART"
of a dramatic work, 294

"ANY PERSON," 4C, 250

"ANY PLACE," 508

"ANY PUBLIC PLACE," 483

"ANY QUAY OR WHARF," 428

"ANY RiriHT OF COMMON," 494

"ANY WAY OR OTHER EASEMENT, ' 494

•ANY WILL,"
restricted by preamble to will of lands, 06

"ARTICLE," 470, n.

"any other article or thing,'' 510
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"AH V\n AS POSSIBLK,' SOH

"ASSKMHLK, f.6

"ASSKINS. 588

ASSOC I ATI: I) WORDS, 480

'•AT I KAsr. •

so iimuv (Uiys, how coniputwl, .ViO

'•AT TIIK KINO'S I'LKASUKK,' 525

•'AT TIIK OFFICK OF,' 355

'•AT TIIK TIMK OF APPLICATION," •iS'.l

"AT TIIK TUIAL,' 521

" BAITINO, 4(M

HANKUIPTCY ACTS
lioM not to bind tho Crown, 20(i

lu'Ul not to extend to net of bankruptry committed abroad, 21 1. i

nor to riiil property abroad or in eojonies, 223

omission of words, " with intent to defeat creditors," 487

" HKDDINO, ' 100

'BKdlN TO DKMOLISH, 423

HKLIKF,
crtoet of erroneous, 147

BKNK F I C I AL CONSTRUCTION
should lie adopted, 101

never to 1)C strained, 1'20

distiuitiim between a, and strict construction of penal Acts ii

niiuli narrowed, 420

BENEFIT,
rule or law for, of individual, when compliance with may be waiv

544

cfteil of waiver, 582

"BEYOND SEAS, "340

BICYCLE,
a carriage within the Highway Act, 410

Bin AMY.
mens rca, 147

abroad, 213



INDEX. i\lV.)

I'.II.LS IN I'AHLIAMKNT,
• iriKiiiiillv pi'titiotiH to tho KiiiR, with his answer fiitorcil. V.)

I'liKroshiiu'iil of, when discoiitiiiucK], f>l

' HOATS AM) VF.SSKI,,, Oil OTHKU CRAFT, TiOJ

"HODV AND (lOODS, KOHFKITLUK OF, 52,'.

•HOIIKA 11, A. H-

"B()II.I:K, 107, II.

liONA FIDK.-^

iM'Cfssaiy in llic cxciiisc of a .-.tiituton (li^tTutioii or [kpuh-. 1-<7

actH doin' liima title :ii u>s. rtimi of n liylu, coiitrury to .statiiti,. 1 \',

IIONK OH OTHKU SPKCIAI.TV l!W

• noOK, 107 II.

r,()C

lioOTM,

not within Word ! .nis<- i>r othii ••luinrnt,

I'.oUiKtW.

liowi-r to, ill;, U'd ;irohil)itioii So cxcci'd its limits, i i."), r,(,l

•BHKAKIN',.
liurRJan. . what is, U.'i

• ISRIh v.. <>7

•• r.KIT-il SlIFF'. 12!»

r.lioKi'.l; .^.l

lUM.i'INO. 4.5, KM, 47(;, m\

'.uki)i:n-, a(,'T-> niFosiNfi, 127

suhif, ; not to 1)1 tiixud. unless in unanibi^uous laiijiuaije. l±i

ion>trnrtion lii, to lie most iK'neficinl to sul>j«.>ct, 131)

( \( !ni)tioii- fron; taxation. -tH'i

\nwricaii r>,veiiue laws. 4:!4

fosts. 4:i4

foruxs and >ok'ninitic> in contracts. l:i.5

H1-<1NK,SS,''

dwells, or carries on," 49,')

;VK-LA\VS,

ill interest of publ^^. often iuj.k.. act criminal witiiuut "mens rea,
'

15:{
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BYE-LAWS—coiUtHMCfZ.

partly good unci partly bad, validity of, 447, 603

imposition of penalty by, 535

made by local authorities supported by "benevolent " interprLi

tioii, 448

"CARRIAGE," 58,410

"CARRIES ON BUSINESS," 97, 495

"CASH, IN," lOG

"CAST AWAY OR DESTROY," 497

CASUS OMISSUS. 21, 22

"CATTLE,"515

CKSSAXTE RATIONE CESSAT LEX, 66

CHA?*IBERS,
when a "house," 57

CHANGE
of language, indicates change of intention, 53, 482

CHARGES,
statutes imposing, how construed, 429

retrospective charges not authorised, 307

"CHARITABLE TRUST," 381

"CHATTELS," 119,402

"CHILDREN," 80,414

"CIRCULARS, ADVERTISEMENTS, OR OTHERWISE,

THREATS BY," 507

CLAIM OF RIGHT. Sec Mess Rka, 147

"CLEAR DAYS," 519

"CLEAR YEARLY VALUE," 57

CLERICAL ERROR, 378, 380

(^.jpj^K OP PARLIAMENT, f.33

"COKE," 404
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COKE (LORD),

his rules of interpretation of statutes, 30, 413

COMMENCEMENT OF OPERATION OP STATUTES, 632

COMMITTEE,
proceeding before cannot bo referred to in construing a private

Act, 41

"COMMON,"
"right of," 43,494

COMMUNIS ERROR FACIT JUS, 456

COMPANIES, RAILWAY AND OTHER. See Private Acts.
virhen created by statute for special purposes, the prescriptions for

their acts and contracts are imperative, 560
implied powers and duties, 536
where a company " dwells," 98
"public company," 120
" incorporated by Act of Parliament," 87
" member " of, 106

COMPENSATION
under Parliamentary powers, 141

where penalty is compensation, 614

"COMPETENT TO DISPOSE," 79

COMPUTATION OF TIME,
generally, 485

in special cases, 9, 289, 566, 568, 582

CONDITIONS,
statutory duty imposed under, 556, 577

CONDUCT,
estoppel by, from enjoying statutory benefit, 586

CONFERRING RIGHTS,
statutes, how far they a<!ect foreigners, 227

CONJECTURAL CONSTRUCTION, 15, 26

CONSENT CANNOT GIVE JURISDICTION, 585

CONSEQUENCES
of a construction, how far to be considered, 4, 26, 120, 627

CONSISTENT AFFIRMATIVE ACTS, 247

IS. 41
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CONSOLIDATION ACTS, 38, 48, 89

CONSTRUCTION IMPOSED BY STATUTE, 461

CONTEMPORANEA EXPOSITJO EST OPTIMA ET FOB

TISSIMA IN LEGE, 453

CONTEXT
must be examined, 28, 42

earlier Acts in pari materia, 48

later Acts, 51

Rules and Orders, 52

expired and repealed Acts, 53

Acts on similar subjects, 55

Acts not in pari materia, 56, 464

CONTINUING ACT, 634

CONTRACTS
void by statute, when voidable only, 321

connected with illegal Acts, 590

statutes imposing forms and solemnities on, to be strictly coi

strued, 435

prescriptions as to forms and formalities how far imperative, 56

596

how far invalidity of part affects the rest, 600

made incapable of performance by statute, 583

repeal of statutes making contracts illegal, 627

statutes impairing, 311

CONTRARY TO NATURAL EQUITY OR REASON, STATUTE

391

CONTRAVENTION OP STATUTE,

how right of action affected by, COO

CONVENIENCE
and justice presumed to be intended by Legislature, 285

statutes commanding matters of public, 605

" CONVEYING,"
" having or conveying," 497

"CORN, GRASS, OR OTHER PRODUCT," 502

CORPORATION,
when included or not under " persons," 90, 127, 490

whether included under " inhabitant," 94

where regarded as " residing " for fiscal purposes, 97
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CXyRFOB,ATlO^—continued.
enactment requiring affidavit by, satisfied by attorney's, 115
enactment requiring recognisance on appeal not applicable to, 117
power to examine a debtor does not empower examination of
members of a corporation when a debtor, 18

created by implication, 527 n.

Act which simply creates a, impliedly gives to it its attributes, 529
when created by statute for certain purposes must act with the

prescribed formalities, and for the specified objects, 446

COSTS,
statutes giving, how to be construed, 434
" in discretion of Court," 124, 241

"if thought fit, " 190
" may '

' give costs, 363
" not exceeding '

' and " less than '

' £5, 348
effect of repeal of statute giving, ponding action, 624
against the Crown, 206, 208

of obtaining a private Act, to whom to be paid when no one
specified, 531

"COUNTERFEIT COIN." 413

"COUNTY," 517

COUNTY COUNCIL
the creatiLti of statute, and has not the powers of a municipal

corporation, 533

"COURT OP RECORD," 525

"COWS," 489

" CREDITORS," 91, 129, 301

"CRIMINAL CAUSE OR MATTER," 109 n.

CRIMINAL STATUTES,
construction of, 145, 394

waiver of, 585

CROWN
not affected by statutes unless named, 202
is sufficiently named when an intention to name is manifest 208
Acts for public good, advancement of religion and justice, applic-

able to, though not named, 209
officers of, 210

41—2
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cm JURISDICTIO DATA EST, EA QUOQUE CONCESS

ESSE VIDENTUR SINE QUIBUS JURISDICTl

EXrLICABI NON POTUIT, 634

CUILIBET LICET BENUNTIABE JVBI PBO SE INTB

DVCTO, 680

CUMULATIVE PENALTIES, 296

CUMULATIVE REMEDIES, 572

CUSTOM,
usage, or local law unafiected by general Acts, 269

CUSTOMS ACTS,

commodities mentioned in, how construed, 87

"prohibited goods," 409

construed strictly, 429

but not so as to be evaded, 433

how regarded in America, 434

"DAILY"
includes Sunday, 623

" DAMAGE, MAKING GOOD ALL," 143

DATE OF ACT, 62

"DAYS,"
"clear," "not less than," "at least," 619

"DEBENTURES"
not stock or shares, 496

"DEBT," 73, 83

DECLARATORY ACTS,

retrospective operation of, 333

DEFECT
, X J „

intended to be remedied by statute must be ascertained m in

preting it. 34

remedied by statute presumed of about the same date, 36

"DELIVERY OR TRANSFER"
coupled with "gift," 492

" DEMOLISH," 423

"DEPENDING,"
suit, 83
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! INTRO-

'DESERTER," 145

" DETAINS," 61

DIRECTORY,
enactments when, 554

"DISCLOSE," 306

DISCRETION,
exercise of statutory, 124, 187, 360

DISPENSATION
with performance of enactments if idle or impossible, 577

DISTANCE,
measuremetii, of, 524

DOMICILE, 223

"DONE," 109

DRUNKENNESS. See Mens Rea, 146

DUTY,
Acts imposiiig, how construed, 427

imp'iod, 634, 544

pr loupled with, 360

dii tion between prescriptions affecting the performance of a,

aud those relating to a privilege or power, 556

" DWELLING," 97

"DWELLS OR CARRIES ON BUSINESS, " 495

"DYING WITHOUT ISSUE," 477

EARLIER ACTS
to be looked at, 48

"EASEMENT," 105 n.

EJUSDEM GENERIS,
words and expressions, 489

"EMPLOYED," 420

ENABLING
statutes, when compulsory, 360

ENGLISH SUBJECTS ABROAD,
application of statutes to, 212
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ENGROSSMENT
of Bills in Parliament, 61

"ENTERTAINMENT," 491

EQUITABLE CONSTRUCTION, 381

E*" i OP A STATUTE, 391

EQUITY OR REASON,
statutes contrary to, 392

ERRONEOUS BELIEF,
how far to be considered in statutory offences, 148

ERROR
of law, or fact, in a statute, 464

ESTOPPEL
from deriving benefit from an enactment, 587

EVASION,
construction against, 171, 294, 433

what is not, 180

sometimes allowed, 185, 295

"EVERY CONVEYANCE," 128

"EVERY MATTER IN DISPUTE," 134

" EVERY PERSON," 126, 303

"EVIDENCE," 124,129

EXCEi fON
or Si .: , clause, 234

EXCES;:> OF JURISDICTION,
presiunption against, 211

EXEMPTIONS,
construction of statutes granting, 433, 439

EXPIRED ACTS
in pari materia to be considered in construing statutes, 55

operation of, 622

EXPRESSIO VNIUS EST EXCLUSIO ALTERIUS, 4G7,A0O

EXPBESSUM FACIT CESSABE TACITCM, 544
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EXTERNAL CIRCUMSTANCES
to be considered in construing a statute, 31

EXTRA TERRITORIUM JUS DICENTI IMI'UNE NON
PARETUR, 211

EXTRADITION ACT,

treaty under which made to be considered, 36

"FAIR PRICE," 106

"FEE, SEISED IN," 86

"FEE SIMPLE," 139, 140

FEMININE WORDS
included in masculine, 517

"FINAL JUDGMENT," 80n.. 406

FINE,
imposition of, by implication, 605

"FINE AND RANSOM," 525

"Fir," 140

"FOR SAFE CUSTODY," 402

FOREIGNERS,
application of laws to, 90, 212

how far affected by statutes conferring rights, 226

" FORFEITURE," 492

FORMALITIES,
observance of statutory, 11, 133, 227, 554, 597

FORMS,
and general rules, considered in interpretation of an Act under
which they were made, 52

"FORTHWITH," 520

"FOUR, THREE, OR TWO HOUSEHOLDERS," 445

FRACTIONS OF A DAY, 621

" FREQUENTING,' ' 404

"FRESH EVIDENCE," 124
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"GAME, TAKING," 419

"GAS," 88

GENDEB
in statutes passed after 1850, 517

GENERAL ACT, 263

GENERAL ALTER VTIONS
of law, presumpti II against, 122

OENEBALIA SPECIALIBUS NON DEROGANT, 363

GENERAL RULES,
and forms, considered in the interpretation of an Act under which

they are made, 52

GENERAL WORDS, 29, 89, 122

GENERIC WORDS
following more specific, 498

GENUS,
extension of statute dealing with, to new things, 118

"GIFT, DELIVERY, OR TRANSFER," 492

" GOODS," 57, 91, 119, 492, 604

GRAMMAR, 3, 27

GUILTY MIND. See Mens Rea, 146

"GUN, USING," 419

HARDSHIP
must not influence interpretation, 8, 299, 310, 334

"HAVE OR KEEP," 496

HEADINGS OF SECTIONS, 75

"HEARD AND FINALLY DETERMINED," 194

" HEREDITAMENT, "

' 505

HISTORY
of statute to be considered, 31

•'HORSE,"398, 488, 489
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•' HOSPITAL," 81

"HOUSE," 87

" HOUSE, OFFICE, ROOM, OB PLACE," 612

649

IDIOT. See Mens Rea, 146

IGNORANCE. See Mesb Rea, 146

" IMMEDIATELY, '

' 520

"IMMORAL ACT," 416

IMMUNITY,
when statute confers, forms and conditions prescribed are imperative,

554

IMPAIRING OBLIGATIONS,
construction, to be avoided, 311

IMPERATIVE AND DIRECTORY ENACTMENTS, 654

IMPLIED DUTIES
imposed by statute, 534

not excluded because express duties are imposed, 514

express imposition of one duty may impliedly impose another, 544

judicial duties, 54C

IMPLIED ENACTMENTS, 527

IMPLIED JURISDICTION, 195, 199—201, 534

IMPLIED POWERS, 534

IMPLIED REMEDIES, 004

IMPLIED REPE.\L, 233

in penal Acts, 276

IMPOSING BURDENS,
statutes, how construed, 427

IMPOSSIBILITY
when dispensing with performance, 577

"IMPRISONMENT," 523

IN BONAM PARTEM,
construction of words, 472
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INCIDENTS,
necesfwry, are included in onactmentx, 53C

" INCOME," 430, 493

INCONSISTENCY. See Rkpuonancy, 233

INCONVENIENCE,
prcHumption against construction producing, 285, 5C9

modification of language to avoid, 344

INCORPORATION
by Act on one subject of provisions of Act on another, 275

of general Act into a Bpecial Act, 275

of an enactment by reference, and subsequent repeal of statute

containing it, 590

of a body by implication, 528

"INDICTMENT," 486

INFERIOR COURTS,
statutes giving jurisdiction to, 194

m FRJVDEM LEGIS FACIT, QUI SALVIS YETiBIS LEGIS,

SENTENTIAM EJUS CIRCUMVENIT. 171

" INHABITANT," 93, 203

INJUSTICE,
construction involving, to be avoided, 299

modification of language to avoid, 344

but clear enactments must bo obeyed though unjust, 5

" INSTANTLY," 520

" INSTITUTION "

of prosecution, 83 n.

"INSTRUMENT OF GAMING," 502

INSTRUMENTS,
statutes regulating, 485

INTENTION
of Legislature to be considered, 1, 26, 76, 427

but not of individual framers, 38

See also ilsaa Bea, 140

" INTENTS, TO ALL," 497



INDEX.

INTERNATIONAL LAW,
prcHumption againnt violation of, 318

INTERPLEADER ACT
hold not to bind the Crown, 307

INTERPOLATION,
Btatute sometimes modified by, 344, 378

refusal to make, in penal Acts, 410, 411

INTERPRETATION ACT, 1889.

See 53 & 63 Vict. e. 03 in the Table of Statutes.

" ISSUE, WITHOUT," 477

661

JOINT PENALTY, 295

"JUDGMENT, FINAL," 80 n.

" JUDGMENT OR ORDER," 13G

JUDICIAL DUTIES
implied, 54G

JUDICIAL POWERS. Sw Jurisdiction.

must bo exercised, 372

implied conditions as to mode of exercising, 303, 54G

JURISDICTION,
presumption against intending excess of legislative, 211

extent of legislative, 211

presumption against ousting and establishing, 193

strict construction of statutes giving, 441

conditions precedent to, cannot be waived, 579

given by implication, 200, 534

taken away by implication, 195

consent cannot give, 585

"JUST AND EQUITABLE," 500

JUSTICE. See Injustice.

"JUSTICE,"
"any " or " the nearest," 122

"JUSTICES,"
" two or more," 552

"JUSTICES OF THE PEACE AND OTHERS HAVING POWER
TO TAKE INDICTMENTS," 516
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••KINO'S PLEASURE,"
fine and nniom at the, 635

••KINO'S PRINTER,"
record of sUtutes printed by, 63

••KNOWINGLY AND WILFULLY," 146

'•KNOWINGLY SUFFERING," 483

KNOWLEDGE, GUILTY. Ste Mens Rea, 146

"LAND," 48, 617

LANGUAGE
to be understood according to the subject-matter, 78

ambiguity of, 28

unambiguous, may be determined by usage, 463

effect of variation of, 47'i

"LAST PLACE OF ABODE," 214

LATER ACTS
in pari materiu may be examined in interpretation of earlier, 51

"LAWFUL, IT SHALL BE," 304

LAWFUL SENSE,
words to be understood in, 472

LEGES EXTRA TElllilTOltlUM NON OBLIGAXT. 211

LEGES POSTEIilORES PBIORES CONTRARIAS ABRO
GANT, 234

LEX NON COGIT AD IMPOSSIBILLA, 577

LEX PLUS LAUDATUR QUANDO RATIONE PROBATUR.Vi

"LIFE OR MEMBER, JUDGMENT OF," 525

•'LIGHT AND UNJUST" SCALES, 137

LIMITATIONS, STATUTES OF,

not binding on the Crown, 206

apply to foreigners, 231

application to ambassadors, 219

may be waived, 681

strict construction of, 429
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LOCAL ACT.

oonii.,ruction of gpocial clauiwiit iiiMortcd fur liunefit of private

pernoiiH, 68

coiiHtrucd Htrictly when Kiving privilngofi, 44!)

See Special, and GitMaAL Acth, 'i63—Private Acts.

LOCAL LAW,
or cuHtom, effect of general Act on, 270

cannot interpret a general enactment, 4C1

"LOCOMOTIVE," 410

" LODGER," 99 n.

LOGICAL CONSEQUENCES,
implied enactments as to, 527

" LOP," 82

"LORDS," 118

"LUGGAGE,"
" ordinary " and " personal," 483

LUNATIC. See Mens Rea, 146

"MAGNATES AND NOBLEMEN," 491

"MAIMED SOLDIERS," 128

"MAKING GOOD ALL DAMAGE," 144

MANDATORY ENACTMENTS, 554

"MANORS AND OTHER ROYALTIES," 615

MARGINAL NOTES, 62

MARKET ACT
extends to parts of town built after the passing of, 409

"JIARRIAGE SETTLEMENT," 106

MARRIED WOMAN
may bo " a single woman" within the Bastardy Act, 103

•MARRY"
construed in two senses in same section, 476

MASCULINE GENDER
includes feminine, 517
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MASTER,
liability for acts of ser\-ant, 112

"MAY," 3G1

MEASURE,
enactments as to sale by, not applicable abroad, 215

MEASURE OF DISTANCE, 524

"MEDICAL ASSISTANCE," lOG

MEMBERS OF PARLIAMENT,
their individual intentions not to bo considered in construing

statutes, 38

MENS REA, 146

"METALS," 514

MINES, LEAD,
not included in " lands and coal-mines," 489

MINISTERIAL DUTIES, 371, 553, 612

MISAPPREHENSION OF LAW OR FACT IN STATUTES, 464

MISCHIEF,
powers granted by Act to be exercised so as to prevent needless

539

inSDEMEANOURS,
what breaches of statutes are, 605, 619

MODIFICATION OF THE LANGUAGE OF A STATUTE, 344

supply of omissions, 378, 410

MONEY
not "instrument of gaming," 502

not " goods or effects," 504

MONOPOLY,
Acts establishing, strictly construed, 439

Acts protecting, of Bank of England, 175

"MONTH," 485

MOTIVE IN CRIMINAL CASES, 1G2

MULTIPLICITY OF WORDS, 474
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"NAVIGATION, IMPROPER," 101

"NEAREST JUSTICE," 122

NECESSARY INCIDENTS OF ENACTMENTS, 627

NEEDLESS MISCHIEF,
powers granted by statute must be exercised so as to prevent, 539

NEGATIVE ACTS, 236

NEW JURISDICTION,
enactments creating, to bo construed strictly, 441
presumption against ousting established and creating, 193

"NEWSPAPER," 432

NEW THINGS,
extension of statutes to, 118, 410

"NEXT APPOINTED," 10

•' NEXT SESSIONS," 289, 568

"NO ACTION SHALL BE BROUGHT," 227

NON EST INTERPRETATIO, SED DIVINATIO OUJh^RECEDIT A LITERA, 390
'

NON-OBSERVANCE
of regulations where rtatuto confers a privilege or immunity, 556
of statutory enactments, waiver of, 580

NON-PERFORMANCE OF STATUTORY DUTY
implied remedies for. 604

NON-USAGE,
effect of, as regards statutes, 631

NOSCITUR A SOCIIS, 491

"NOT LESS THAN"
so many days, 520

NOVA CONSTITUTIO FUTURIFORMAMIMPONERE DEBETNON PR^TERITIS, 322
^^^^Jil,

"NOXIOUS DRUG," 404

"NOXIOUS TRADE," 503

"NULL AND VOID," 315

" OATH," 617
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|i

OBJECT OP ACT
to be considered, 121

presumption against alteration of the law beyond, 122

OBLIGATIONS
often implied from concession of privileges or powers, 542. See

Implied Duties.

presumption against impairing, 311

OBSERVANCE
of conditions imposed by statute, 580

OBSOLETE STATUTES, 529

"OBSTRUCT," 416

"OBSTRUCTION, ANY OTHER," 603

" OCCUPIED," 94

" OCCUPIER," 94, 98, 99 n., 512

"OFFENSIVE BUSINESS, TRADE, OR MANUFACTURE," 50

OMISSION
included in " act done," 109

supply of, in statute, 344, 378

refusal to supply, in penal statutes, 410

of meaningless and repugnant words, 355

variation of language in later statute by omission of words in

earlier, 21, 486

"ON ACCOUNT OF," 418

"ONCE IN SIX MONTHS," 521

OPTIMA EST LEGUM TNTERPRES CONSUETVDO, i53

" OR • AND " AND," 26, 357

"ORDINARY LUGGAGE," 483

"OTHER CATTLE," 515

"OTHER CRAFT," 501

"OTHER METALS," 515

"OTHER PERSON," 499

"OTHER PRELATES," 614
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" OTHER PRODUCT, " 502

"OTHER WATERS," 516

"OTHERS HAVING ANY SPIRITUAL OR ECCLESIASTICAL
LIVING," 514

"OTHERS HAVING POWER TO TAKE INDICTMENTS, " 616

OUSTING JURISDICTIONS,
presumption against, 193

OVERSIGHT
in statute, G, 21, 25. See Omission.

"OYER AND TERMINER, COURT OF," 51G

"PARISH," 525

PARI MATERIA. Sw Context.

"PARK." 440

PARLIAJIENT.
courts cai.uut question its authority, 226
everybody bound to take notice of what is done bv. G32
bills in, 59

rolls, 69, GO

clerk of, 03-3

"PAROCHIAL RELIEF OR OTHER ALMS,' 493

PARTICULAR EXPRESSIONS,
meaning of some. 517

PASSING OF ACT, G2, G.32

PAST OFFENCES. See Retrospective Operation. 321

PAYMENT OF MONEY,
enforcement of statutory duty as to, 609

PENAL LAWS,
strict construction of, 394

operation of non-usage on, 631
when a guilty mind essential to breach of, 146
not applicable whore act excusable, 145
implied repeal in, 27G

repeal of, pending proceedings, 623

i.s. 42
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PENAL LIABILITY
for act of servant, 112, 166, 157

PENAL SUIT,

limitation of time, 45G

PENALTY
on making contrac*^ makes it void, 321, 591

joint or several, 295

implied repeal of statute when penalty altered in subsequent one,

279

See Penal Laws.

PENDING SUITS,

effect of alteration of lavs '>n, 333, G24

"PEOPLE, KINGS, PRINCES, AND," 493

PERFOBMANCE
of conditions imposed by statutes, when excused or waived, 577

of prescriptions as to public duties, when directory, 6C4

PERIODICAL PERFORMANCE OF AN ACT,

enactments as to, 521

PERMISSIVE WORDS, 360

" PERSON," 49, 90, 490, 524

"all persons," 127

" every person," 126, 303

" other person," 499

includes any body corporate or unincorporate, 90 u.

"PERSONAL LUGGAGE," 483

"PLACE," 512

" place of abode," 96

" place, public," 419

" place of public resort," 491

" place for the purpose of betting with persons resorting thereto."

512

" PLANT," 502

PLURAL,
in Acts since 1850, includes singular, 517

POLICY OF INSURANCE
is not "a chattel or valuable security," 425
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POLICY, PUBLIC,
provisions required to be observed by, cannot be waived, 584

POPULAR MEANING
given to words not having a technical one, 2, 81

POWERS,
construction to prevent abuse of, 186

construction of statutes conferring, 441

implied, 534

PRACTICE. See Procedure.

PREAMBLE, 62

"PREJUDICE OP THE PURCHASER," 418

PREROGATIVE, ROYAL,
statutes understood not to aSect, 202

PRESUMPTIONS
against intention to alter the law beyond the specific object of the

enactment, 122

or to nermit evasion, 171, 294

or to permit abuse of powers conferred, 186

or to oust ola jurisdictions, 193

or to create new, 199

or to affect the Crown, 202

or to exceed jurisdiction of Parliament, 211

or to violate international law, 218

or to be inconsistent, 2.33

or to override general principles, 122, 128

against intention that provisions shall be inconvenient, 285

or unreasonable, 28a

or unjust, 299

or absurd, 305

or shall permit the impairing of obligations, 311

or taking advantage of one's own wrong, 311

or shall be retrospective, 311

or shall encroach on rights, 427

that language is used in the same sense when the same subject is

dealt with, 53, 475

that change of language indicates change of intention, S3

that legislation is directed against defects discovered about the

time of the enactment, 36

42—2
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PRIVATE ACTS,
construction of, 58, 449

not permissible to look at what took place before committee, 41

repeal of one by another, 275

PRIVATE REMEDIES, 604

FRIVATORUM CONVENTIO JURI PUBLICO NON DEROGAT,
584

PRIVILEGES,
Acts conferring, how construed, 439

express grant of, by statute, impliedly grants also what is necessary

to their enjoyment, 536

and may impose implied obligations, 542

and may impliedly give rights to others, 545

PROCEDURE
in Courts, enactments regulating, are generally imperative, 525

may bind the Crown, 210

may be retrospective, 337

application to foreigners, 227

power to make rules of, construed strictly, 441

waiver of rules of, 582

PROCLAMATION OF STATUTES, 632

"PROHIBITED GOODS," 409

PROHIBITION
by statute, effect on contract, 587

PROMULGATION,
no form of, necessary to operation of a statute, 632

PROPERTY,
when granted by statute, what impliedly granted, 536

real and personal, abroad, operation of statutes upon, 224

"PROPERTY RECOVERED," 18

PROTECTION
of acts done " under " statute, 350

"PROVISIONS," 79

PROVISO,
distinction between, and saving clause or exception, as regards

repugnancy, 234

unnecessary, effect of, 23C, 407
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PUBLIC ACTS, 634

"PUBLIC BUILDING," 419

PUBLIC DUTY,
remedies for breach of, G04

performance of, 564

" PUBLIC PLACE," 419

PUBLIC POLICY,
provisions required to be observed by, cannot bo waived, 584

PUBLIC PURPOSES,
private statutes giving powers to public bodies for, 449

PUBLIC REMEDIES, 604

"PUBLIC RESORT, PLACES OP," 491

PUNCTUATION OF STATUTE, 01, 62

PUNISHMENT,
how far change of, repeals earlier law, 277

See Public and Pbivate Remedies, 004

" PURCHASER, 83, 418

"PURSUANCE OF, IN," 350

QUANDO ALIQUID PROHIBETUR, PROHIBETUR ET OMNE
PER QUOD DEVENITUB AD ILLUD, 171

" QUAY, ANY '• 428

QUI FACIT PER ALIUM FACIT PER SE, 110

RAILWAY. Sec Companies.

"R.\ILWAY, OBSTRUCTING," 416

"RAILWAY FOR PASSAGE OF WAGGONS, ENGINES, AND
OTHER CARRIAGES," 540

RANK,
words of, in descending order, 513

RATES,
enactments imposing, are not retrospective, 307

and do not apply to the Crown, 203

REAL ESTATE ABROAD
not subject to bankruptcy laws, 223
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REASON,
Ktatutes contrary to, 301

REASONABLE CONSTRUCTION, i286

" REASONABLE TIME, WITHIN A,"

refusal to road these words into an Act, 22

RECITAL,
erroneous, effect of, 469

referred to as evidence of a fact, 469 n.

"RECORD, COURT OF," 525

RECORD OF STATUTES, 62

" RECOVER '

expenses, 528

principal, 429

" RECOVERED '

judgment, 84

"RECTORIES,' 249

REGULATIONS,
power to make, construed strictly, 441

power to make, does not authorise prohibition, 447

prescribed by statute, when imperative, 556

prescribed by statute, connected with contracts, 596

relating to personal qualification, 597

effect of, when merely fiscal, and not connected with contract, 599

" REMAINDERMAN," 15

REMEDIAL
statutes, but not penal, applicable to new things, 1 18

statutes extended beyond their language, 115

different meaning given to same words when penal or remedial

478

REMEDIES, PUBLIC AND PRIVATE, 604

governed by the lex fori, 231

REMUNERATION
not implied from statutory requirement of service, 531

" RENT,- 80
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" REPAIRS "

of a church bold to include lighting, cleaning, itationcry, and
organint's salary, 434

REPEAL,
effect of, 022

by implication, 233

implied, in penal statutes, 27G

REPEALED ACTS
in pari materiil considered in construing others, 57

when two passages are irreconcilable, which is to prevail, 233

REPUGNANCY, 233

RESTRICTION
of words to the fitness of the matter, 78

of the operation of an Act to its scope and specific object, 119

RETROSPECTIVE OPERATION, 321

of enactments imposing rates or burdens not authorised without

express words, 307

illegal contract not made valid by repeal of Act making it so,

unless the repealing Act is retrospective, 027

REVENUE ACTS. Set- Customs Acts.

REVIVAL OP STATUTE, 622

" RIGHT," 105

RIGHTS,
statutes encroacMng on, strictly construed, 427, 404

imperative character of regulations annexed to statutory grants of

privileges, 556

statutes conferring, how far they affect foreigners, 227

"RIGHTS" AND " INTERESTS," 474 n.

" RIVER," 4a3

ROLLS OF PARLIAMENT, 50, 01

ROYAL ASSENT, 633

"ROYALTIES, MANORS AND OTHER," 515

RUBRICS,
imperative character of, 457
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RULES,
poworit to make, oonBtraed strictly, 441

when enforceable by penalty to be conHtrued Mtrictly, 44C

made under a statute to bo construed and obeyed as if part of

statute, 79, 76, 236 n.

"RUNNING AWAY," 63

"SALARY OR INCOME," 495

SALE OF GOODS,
ActH regulating, 596

"SALE, EXPOSED FOR," 404

"SAME CAUSE, • 304

"SAME OFFENCE, • 130

" SATISPWCTORY EVIDENCE, " 129

SAVAGES,
jurisdiction over, 219

SAVING CLAUSE, 234

SCHEDULE, 236

SCOPE OP ACT,

presumption against altering the law beyond, 12

"SEAMAN," 138 n.

"SECOND OFFENCE, " 625

" SECURITY, VALUABLE, ' 402, 425

"SEISED IN FEE," 86

"SELL," 417

"SENT, 415

SERVANT,
liability of master for acts of, 112, 155

SEX, 126

"SHALL BE LAWFUL," 366

SHARES,
not included in "goods and merchandise, 492
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"SHEEP," 489

"SHIP," 107,413

" SHOOT, CUT, STAB, OR WOUNO," 497

SHOP,
"in or about," lOU

"SINGLE SITTING, 478

"SINGLE WOMAN"
may include widow and married woman, 103

SINGULAR
includes plural in statutes after ISfiO, 517

"SLAUGHTER-HOUSE, SHOl', BUILDING, MARKET, OR
OTHER PLACE," 608

SLAVE TRADE ABOLITION ACT,
application to British subjects abroad, 35, 217
not applicable to foreigners abroad, 221

"SOLDIER IN ACTUAL MILITARY SERVICE, ' 104

"SOLDIERS, SICK AND MAIMED," 367

SOVEREIGN,
foreign, not affected by criminal law, 219

SPECIAL AND GENERAL ACTS, 58, 2G3

SPECIFIC WORDS
preceded by general, 498

"STAB, CUT, OR WOUND," 398

STAMI' ACTS,

construction of, 429

evasion of, when justified, 185

STATE. See Cbowx.

"STEP IN PROCEEDINGS," 39

STOCK AND SHARES
not "goods and merchandise, ' 492

not " debentures," 495

"STREAM," 4a3
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"STREET," 139,466

"STREET, LANE, OR PLACE," 511

•STREKT OR ROAD, " 488

STRICT CONSTRUCTION, 394

of penal laws, 394

of Btatuto* encroaching on rights or impoHing burdonx, 437

uf Htatutefi regulating inHtrumonti, 43S

of statutoH OHtablishing monopolies, or conferring privilegex m
cxeniptionH, 439

of Htatutfg creating new juriMliction, or conferring legislative and

other powers, 441

of local and personal statutes for l)eneflt of private pcrgons or

bodies, 449

SUBJECT-MATTER,
words to bo understood according to the, 78

SUBJECTS,
taws of a nation applicable to all its subjects, 'ill

"SUFFERING"
and "knowingly suRoring, ' 483

'SUM ADJUDGED," 286

SUNDAY,
when included in computation of time, 512

snaro set on Saturday and left till Monday is " used " on, 417

Ijyc-law closing canal on, held to bo ultra vires, 448

invalidity of service of writ on, cannot bo waived, 684

statutory avoidance of contracts made on, 318, SO'i

Christmas Day not included in enactment relating to, 120

SUPERFLUOUS ENACTMENTS, 469

"SUPPRESSION"
of nuisance does not include prevention, 406

"SWEAR," 617

" TAKE OB DESTROY," 496

"TAKE OR KILL," 496

TAKING ADVANTAGE OF ONE'S OWN WRONG,
construction against, 311
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TAUTOLOOY
not uncommon in HUtutos, 474

TAX,
Acts impoHing, 188, 4129

ActH aboliHbing, 327

"TAXED CART,"4G'J

TECHNICAL VVOKDS. 2, fiC, 91

TELEGRAM
«n inHtrumcnt within Forgery Act, 110

•' TELEGRAPH'
includes telephone, 119

TE5IP0RARY ACT, C28

"TENANT IN TAIL, EVERY, ' 269

" TENEMENT." 605

"TENEMENTS AND HEREDITAMENTS," 605

TERRITORIAL JURISDICTION,
statutes primii facio limited to limits of, 211

TIME,
computation of, 517

" for making complaint " to Quarter Sessions, 9, 290

directory provisions as to. 630

waiver of provision as to, not allowed if conditioii precedent to

jurisdiction, 544

TITLE OF STATUTE, 59

TOLL,
avoiding turnpike, when no evasion of Act, 182

exemption of Crown from, 203

duty implied from power to exact toll, 512

waiver of power to demand maximum, 581

"TRADER," 64, 485

"TRADESMAN, ARTIFICER, WORKMAN, LABOURER, OR
OTHER PERSON," 499

TRADE UNION,
liability for acts and defaults of agents, G04
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" TRANSFER, GIFT, DELIVERY, OR," 492

•' TRAVELLER," 99 n.

TREATY
to be considered in construing Extradition Act, 3C

" TRESPASS," 382, 480

" TRIAL BY JURY," 120

TROOPS
of foreign nation not subject to criminal law, 219

CBI DUJE CONTRARIA] LEGES SUNT, SEMPER ANTIQUJE
OBROGAT NOVA, 234

" UNDER," OR " BY VIRTUE OF "

a statute, what acts done, are protected, 350

" UNDER " AND " IN RESPECT OF,"

difference between, 474 n.

" UNLAWFUL PURPOSE," 405

" UNLAWFULLY AND AGAINST THE WILL OF," 118

" UNLAWFULLY AND WILFULLY," 136, 148

UNREASONABLENESS,
presumption against, 285

USAGE,
effect of, in construction of statute, 453

effect of non-usage, G31

local, not affected by general statutes, 2G'J

" USE OP WORKHOUSE, FOR," 80

" USUALLY SOLD," 410

L'T RES MAGIS VALEAT QIAM PEREAT,
words to be construed, 355

" UTTERLY FRUSTRATE, VOID, AND OF NONE EFFECT, '

313

" VAGABOND," 79

" VALUABLE SECURITY, ANY CHATTEL UK/ 425
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" VALUE, CLEAR YEARLY," 67

VARIATION OF LANGUAGE,
effect of, 472

VERBA CARTARVM FORTIUS ACCIPIUNTUR CONTRA
PROFERENTEM, 450

" VESSEL USED IN NAVIGATION," 107

VESTED RIGHT,
Acts divesting, must be given effect to, 5, 334

but construed as far as possible to avoid that effect, 322

no one has, in a course of procedure. 338

VOID,
rule as to instruments of which part is made void by statute, GOO

" VOID," 47, 136, 168, 313—321, 485

VOLENTI NON FIT INJURIA, 584

" VOLUNTARY," 498

" VOLUNTARY CONTRIBUTIONS," 433

WAIVER
of observance of statute, 680

no waiver in criminal matters. 585

" WANDERING ABROAD TO BEG AND GATHER ALMS,"
404 n.

WEIGHTS AND MEASURES,
" ligiiu and unjust," 137

"WHARF, ANY," 428

" WHEN," 555

" WHERRY, LIGHTER, OR OTHER CRAFT," 501

WIDE MEANING
given to words, 101

in penal statutes, 415

WIDOW
included in expression " singb woman," lO^i

" WILFUL DEFAULT,' 52

" WILFULLY," 136, 145, 148
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"WILFULLY TRESPASSINCf AND REFUSING TO QUIT,' ICl

" WITH ALL PRACTICABLE SPEED, ' 150

" WITH THE SAME HORSES AND CARRIAGES," 358

"WITHOUT LAWFUL EXCUSE," 413

" WITHOUT ISSUE "

used in two senses in same will, 477

" WITHOUT A KEEPER," 483

WORDS
to be understood according to ihu subject-matter, 78

when used in popular sense. 81

in technical sense, 2, HI, 8H

careless and inaccurate, 381

enabling or mandatory. 3G0

to be construed in lawful and iifeiitful sense, 47'2

tautologous, 474

how meaning of particular, to be ascertained, 475

variation of, 475

associated, of same kind, 489

generic, following specific, 498

of rank in descending order, 513

some particular, 517

" WOUND,' 3G8

" WRITING,' 524

YEAR,
half a, and a quarter oi a, 617

THE END.
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